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October 7, 2016

Ms. Monica Jackson

Office of the Executive Secretary
Consumer Financial Protection Bureau
1700 G Street, NW

Washington, DC 20552

Re: Docket No. CFPB-2016-0025, Payday, Vehicle Title, and Certain High-Cost
Installment Loans

Dear Ms. Jackson:

The Independent Community Bankers of Americal appreciates the opportunity to
provide comments to the Consumer Financial Protection Bureau (CFPB or
Bureau) on the Payday, Vehicle Title, and Certain High-Cost Installment Loans
proposed rule (Proposal). The Proposal would require lenders, including
community banks, to conduct an ability-to-repay analysis and loan verification, as

1The I ndependent Community Bankers of America, the na
banks of all sizes and charter types, is dedicated exclusively to representing the interests of the

community banking industry and its membership through effective advocacy, best-in-class

education and high-quality products and services.

With 51,000 locations nationwide, community banks employ 700,000 Americans, hold $3.9 trillion
in assets, $3.1 trillion in deposits and $2.6 trillion in loans to consumers, small businesses and
the agricultural community. For mowieaodorq@qf or mati on, Vi ¢
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well as place restrictions on collection requests for many types of small-dollar
credit. ICBA is deeply concerned that the Proposal would severely restrict or
even prevent consumers from accessing safe and sustainable small-dollar credit
from community banks.

. Summary ofPositoBAOG S

ICBAGs posi tiiaoydinalirde mudt retbe so broad and indiscriminate
that it inadvertently forces community banks out of the small-dollar loan market.
ICBA strongly urges the CFPB to use its authority under Dodd-Frank to
tailor regulations to exempt community banks from any final rule or
provide a de minimis exemption for lenders i including community banks i
which make 2,500 or fewer covered loans per year and derive 10 percent or
less of their revenue from those loans. Any final rule must provide a clear
path for community banks to continue making personal loans without new
and undue regulatory burden.

1 The Proposal is prohibitively complex and prescriptive and would have a
profound negative impact on community bank small-dollar lending. 6

1 It would be extremely detrimental to consumers if community banks are
forced from the small-dollar loan marketplace by an onerous and
unworkable new rule.

1 If the Proposal is finalized without an exemption for community banks,
ICBA is very concerned about the options consumers will be left with,
which could include unregulated and unlicensed predatory lenders.

1 Many consumers need access to small-dollar credit to meet emergency
expenses or meet seasonal needs. Community banks offer small-dollar
loans on terms that are safe and sustainable.

1 While these loans are not a significant source of community banks profits
i in fact, many community banks report small-dollar loans are not
profitable T many continue to offer them as an accommodation to
customers who need access to credit.

1 Community banks offer, underwrite, and service small-dollar loans on
terms that work for them and their customers and the Proposal will not
improve the consumer experience.
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1 The proposed ability-to-repay analysis, debt verification requirements, and
limits on payment transfer requests will make small-dollar loans
uneconomical for community banks to offer.

1 There is no evidence that community banks offer covered short-term or
longer-term loans on terms that are unfair or abusive.

1 Subjecting community bank small personal loans to an arbitrary and
prescriptive underwriting format would add substantial cost to the service
and undermine the purpose for which these loans are offered.

1 There is no statutory authorization for the CFPB to implement an ability-to-
repay requirement for loans covered by the Proposal.

1 Inclusion of insurance products in the all in cost of credit for longer-term
loans violates both the Dodd-Frank Act and McCarran Ferguson Act.

1 The 36 percent threshold for longer-term covered loans is an arbitrary
metric that will act as a de facto usury limit in violation of the Dodd-Frank
Act.

1 Any final rule should remove the proposed anti-evasion clause as it is too
broad and ambiguous.

T I'n response t epetific gueskon,depders shduld sot be
required to provide disclosures in any language other than English.

1 Any final rule should provide community banks no less than two years to
implement new requirements.

Il. Background

The CFPB has issued the Proposal pursuant to its authority under a number of
Dodd-Frank Wall Street Reform and Consumer Protection (Dodd-Frank) Act
provisions, including Section 1031. Section 1031 allows the Bureau to prescribe
rules applicable to a covered person or service provider if the CFPB identifies
unlawful unfair, deceptive, or abusive acts or practices (UDAAP) in connection
with any transaction with a consumer for a consumer financial product or service,
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or the offering of a consumer financial product or service.? This Proposal marks
the first time the CFPB has proposed to use its UDAAP authority to issue a
regulation.

The Proposal i's intended to address the CFPE
taking out unaffordable loans and are therefore unable to break out of a cycle of

dependency on these loans; and 2) certain lender practices to collect payment

from consumers may cause substantial harm.

A. Scope of proposal

The Proposal would require lenders to conduct an ability-to-repay (ATR)

analysis and loan verification for several types of small-dollar credit, including

payday, vehicle-title, and certain high-cost installment loans. Specifically, the

Proposal would apply to two types of covered loans (1) short-term loans that

have terms of 45 days or less, including typical 14-day and 30-day payday

loans; and (2) longer-term loans with terms of more than 45 days that have a

total cost of credit that exceeds 36 percent; and access to repayment through

a consumer 6 s account-puchasepmnegsecrdyk , or a non
interestintheconsumer 6s vehicle.

Under the Proposal, it would be considered an abusive and unfair practice for

a lender to make a loan covered under the proposed requirements without

reasonably determining that the consumer will have the ability to repay the

loan. The Proposal also would identify it as an unfair and abusive practice to

attempt to withdraw payment from a consume
after two consecutive payment attempts have failed, unless the lender obtains

the consumer 6s n éosizaon td makefertber withdcawadsu t

from the account.

lll. Any final rule must ensure that community banks can continue to
provide safe and sustainable access to small-dollar credit.

It is very clear T community banks are responsible lenders that do not engage in
abusive lending practices. Community banks are an important source of safe and
sustainable small-dollar credit for the consumers who need it most. According to
a Federal Reserve study, nearly half of American households i 46 percent i
could not cover an unexpected $400 expense, would find it challenging to

212 U.S. Code § 5531(b).
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handle, or would cover it by selling something or borrowing funds.® A Pew
Charitable Trust Report indicated that 55 percent of American households have
limited savings, meaning they can replace less than one month of their income
through liquid savings.* A survey by the American Payroll Association indicated
that two-thirds of Americans (nearly 67 percent) would find it difficult or
somewhat difficult to meet their current financial obligations if their paycheck was
delayed for one week.> Another report issued by the Consumer Federation of
America and Certified Financial Planner Board of Standards indicated that 40
percent of adult Americans have no savings earmarked for emergencies.®

It would be extremely detrimental to consumers if community banks are forced
from the small-dollar loan marketplace by onerous new regulations. If community
banks are regulated out of this market, ICBA is very concerned about the options
consumers will be left with, which could include unregulated and unlicensed
predatory lenders. Given these factors, ICBA strongly encourages the Bureau to
tailor any final rule to provide meaningful options that do not present new and
undue regulatory burdens for community banks to continue to serve the small-
dollar credit needs of consumers.

As explained in more detail below, the proposed requirements, exemptions,
prescriptive underwriting, collection and recordkeeping rules would undoubtedly
lead community banks to simply turn consumers away who are seeking a small-
dollar loan when they need it most.

A. Provide an exemption from the proposed requirements for federally
regulated depository institutions, including community banks.

The Bureau must recognize the stark differences between lenders that abuse
consumers and the highly regulated consumer banking industry. Congress
agrees. In granting supervision and rule-writing authority to the Bureau, it
expressly isolates the payday lending industry from other consumer financial
products and services.’

Additionally, section 1022(b)(3)(A) of the Dodd-Frank Act explicitly granted
the Bureau the authority to tailor regulations by allowing the Bureau to

SBoard of Governors of the Federal Res-Beingef System, @R
u. sS. Households in 2015,06 p. 1, May, 2015

“The Pew Charitable Trust s,i IAyT hBea |IPaneccea r 3 hoeuest sS,tca tpe. oif,
2015.

SAmerican Payroll Association, fAGetting Paid in Ameri
5Consumer Federation of America, 2013 Household Fina

23, September 2013.
712 U.S.C. 5514(a)(1)(E).
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Aconditionally or unconditionally exempt a
providers, or consumer financial products or SeEe
requirements. ICBA urges the Bureau to use this authority to provide an

exemption in any final rule for responsible lenders providing safe and

sustainable small-dollar credit. Considering that there is no evidence that

community banks provide problematic small-dollar loans, ICBA believes that a

total exemption for community banks from the Proposal is warranted.

B. Provide an exemption from the proposed requirements for limited-
volume lenders with a diversified business model.

While ICBA believes that exempting community banks outright from this
Proposal would be best for consumers, if the Bureau chooses not to adopt
such an approach, we suggest an alternative approach to recognize the
significant differences between the responsible lending practices of
community banks and other lenders. The Bureau has the authority for such
an exemption.

Considering that there is no evidence that community banks provide
problematic small-dollar loans, ICBA strongly encourages the Bureau to
provide limited-volume lenders with a diversified loan and product portfolio a
de minimis exemption which allow these institutions to continue to offer the
same accommodation type loan products they currently offer without any new
undue regulatory burden.

| CBA strongly urges that wunder any final r
be defined to exclude any lender which originates 2,500 or fewer

coveredsmall-d ol | ar | oans per year and where the
from thosecovered | oans is ten percent or |l ess of

revenue, excluding any overdraft fees associated with payments on
those loans. Community banks report that tracking overdraft fees associated
with a particular product or class of products would be impossible using
current systems.

Community banks report that a de minimis exemption at those thresholds
would capture most if not nearly all of the small-dollar loans community banks
currently make. Additionally, a threshold at that level will enable many
community banks to provide responsible and safe small-dollar loans to more
consumers, as the demand for these safe products increases at community
banks. Similar exemptions have been successful for the mortgage and
remittance rules enabling community banks to continue to operate in those
marketplaces, preserving competition amongst providers and resulting in
diverse choices which ultimately benefits consumers. To preserve the viability
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of community bank small-dollar lending, we strongly urge the CFPB to adopt
a de minimis exemption in any final rule.

C. Adopt a payment-to-income (PTI) alternative as a scalable alternative
to promote innovation in small-dollar lending.

In addition to a de minimis exemption, ICBA also encourages the Bureau to
consider a payment to income (PTI) alternative similar to the one outlined in
the Bureaubds initial fr anméewcomendthat e as ed
such an alternative be provided for community banks exceeding the 2,500
loan/10 percent revenue threshold. Clear and simple guidelines would
promote the entry of more participants in the marketplace. As demand grows,
and more consumers seek small-dollar loans from their community bank,
such an option would give community banks the ability to serve more
consumers. Additionally, this option could permit community banks and other
lenders the necessary flexibility to create new products that would be scalable
and could fulfill consumer needs on a wide basis.

IV. Community bank participation in the small-dollar loan marketplace

Most community banks are locally owned and operated and have strong ties to

their communities. Community banks also have close relationships with their
customers and consequently, are very f ami
condition, history and ability to repay loans. Community banks are responsible

lenders that do not engage in abusive lending practices, such as steering

consumers to unaffordable loan products.

Generally, community banks offer personal loans as a service to customers
where there is a financial history upon which to base a lending decision. Small-
dollar loans are not a profit center for community banks. In fact, community
banks report that they often lose money making small-dollar loans because the
fees and interest do not cover the costs of underwriting and processing the loan.
Even if these loans do not contribute to their profits, community banks make
these loans because it is a part of serving the communities in which they do
business.

Community banks report that consumers seeking these loans often need them
for one-time expenses such as funeral costs, moving expenses, vehicle repairs,
emergency home repairs, or to purchase fuel for the winter season. In other
cases, community banks indicate that they offer personal loans to customers with
non-traditional employment and incomes who need assistance bridging the
financial gap between seasonal jobs. Finally, many community banks offer small-
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dollar loans to customers to consolidate debt into a loan with a reasonable
interest rate and an affordable monthly payment.

Over the last year, ICBA has surveyed? and held extensive discussions with our

members to better understand how they would be impacted by the Proposal.
found

| CBAOGS
considered covered loans under the Proposal.

survey

t hat

mo st

community

Percentage of
Product Com_mumty banks
offering short-term
loans®
Personal loans .
under $1,000 39%
Personal loans of .
$1,000 and above 45%
Open-end lines of
credit, excluding 10%
credit cards
Deposit advance .
products 10%
Slnglle payment co%
oans
Loans secured by a
hon-purchase 2704
interest in a
customer 6s
Loans with access
to repayment
through a 3204
cust omer 6s
or paycheck

loans®
74%

95%

64%

35%

91%

95%

77%

Percentage of community
banks offering longer-term

A. Underwriting practices

While community banks report they take various steps to underwrite personal
loans, 100 percent of the banks surveyed by ICBA indicate that they review

an

8 Between August 26, 2015 and September 4, 2015, 132 ICBA member community banks

appl i crawith tbeg bahkibsfdreodeciding whether to extend credit.

responded to an ICBA survey on their participation in marketplaces that could be covered by the

CFPB Proposals.
°1 CBAOGs

survey used

longer-term loans.

WasHINGTON, DC

t

he
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Besides |l ooking at the applicantds past hi
other types of traditional underwriting criteria and practices including pulling a
credit report on applicants.

Underwriting Practice Percentage
Review applicantos 100%
Check an applican- 9206
history
Verify an applican- 91%

obligations and debt
Verify an applice 80%

In order to keep fees affordable for consumers, 80 percent of surveyed

community banks indicate they pull a credit report from just one of the major

reporting bureaus for each loan application. Community bankers have told

ICBA that they pay approximately $5-$7 for a single bureau report on

consumer loan applicants as compared to approximately $16-$1 8 f o+ a At r i
mer g e 0 1 ramerged dredit report T from all three major bureaus.

Community banks also indicate that for smaller personal loans, they rely

heavily on fAsoft o gt aftheiraalatonshipwiththeas t he | en
consumer and stated income. These underwriting practices differ for larger

loans, which often require additional documentation for factors such as

income and financial obligations. Relationship lending provides community

banks the ability to shape loans to unique circumstances and situations that

will likely not be possible if the Proposal is finalized without an exemption for

community banks.

B. Fees Charged to Consumers

| CBAGs survey found t hat harge frabaniginationyfeeb anks g
for different personal loan products. While community banks report that they

charge a variety of different types of fees, origination fees are the most prevalent

among the personal | oan Feesadasaetatta$ixed-dollari CBAOG s
amount OR set as percentage of the principal. The average fixed-dollar fees range

between approximately $28 and $94 and where fees are set as a percentage of

principal, fees averaged between two and three percent.
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For those loans where a lendertakesanon-pur chase i nterest in a
vehicle, 18 percent of community banks charge the borrower a fee for vendor
single interest (VSI) insurance with an average cost of $25.

V.The Proposal s requirements are adverly com
will likely result in many community banks severely curtailing or
ceasing to make small-dollar loans.

As detailed in this comment, community banks fully underwrite small-dollar
consumer loans. However, each community bank that makes small-dollar loans
underwrites these loans in a way that works for them and their customers.
Through years of experience, they have developed processes that allow them to
make small-dollar loans as efficiently and cost-effectively as possible. It is
something that works well for community banks, consumers, and their
communities as exhibited by extremely low community bank default and vehicle
repossession rates. The Proposal would upend this system, implementing
complex and prescriptive requirements that would not improve the consumer
experience and would threaten community bank small-dollar lending.

Under the Proposal, before issuing a short-term loan, a lender would have to
make a reasonable determination that a consumer would be able to make
paymentsontheloanandbeabl e t o meet the consumer s oth
obligations and basic living expenses without needing to re-borrow over the
ensuing 30 days. Specifically, a lender would have to:

1T Obtain a consumero6s written statement of

consumer 6s net income and payments required
financial obligations;

T Review a consumerdéds borrowing history in
a consumer report obtained from a registered information system;

1 Verify and projectthe consumer 6 s net i ncome, debt oblig

housing costs;

91 Forecast a reasonable amount of basic living expenses necessary for a
consumer to maintain the consumerdés heal't
produce income; and

T Determine the ¢ ons uhedoarmajondebt dbiigatigpgnst o r epay
including housing costs, and basic living expenses for 30 days after the
loan payment.

Before making a covered longer-term loan, a lender would have to make a
reasonable determination that the consumer has the ability to make all required
payments as scheduled. The proposed ATR requirements for covered longer-
term loans closely track the proposed requirements for covered short-term loans
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with an added requirement that the | ender, i
repay a longer term loan, reasonably account for the possibility of volatility in the
consumer 6s income, obligations, or basic |iwv

loan. According to the Proposal, reasonably accounting for volatility requires
considering the length of the loan term because the longer the term of the loan,
the greater the possibility that residual income could decrease or basic living
expenses could increase at some point during the term of the loan.

While ICBA understands the need to police the practices of irresponsible lenders
and protect consumers, such requirements will undoubtedly remove responsible
community banks from the personal loans marketplace due to the additional
costs and burden of complying with another set of new regulatory requirements.

Most community banks have close relationships with their customers and

consequently, are very familiar with their =c
majority, if not all, community banks practice some type of underwriting for these
loansrangi ng from Asofto factors such as the | er
consumer and/or relying on their stated income to more traditional practices such
as reviewing applicantsd credit report and v

that providing covered loans to consumers is primarily provided as a service to
their customers and not as a profit source, enabling community banks to shape
loans and underwriting practices to the unique circumstances and situations of
consumers. Subjecting these loans to an arbitrary and prescriptive underwriting
format would add substantial cost to the service and undermine the purpose for
which these loans are offered by community banks.

A. Income Verification

The Proposal would require tvdritetbya consumer
reliable record of an income payment covering sufficient history to support the
|l ender 6s projection as well as a customer o

be required to develop policies and procedures for establishing the sufficient
history of net income payments in verification evidence to support their

projection. The Proposal indicates the Bur
requirement is sufficiently flexible and provides multiple options for obtaining
verification evidence foraconsumer 6 s net i ncome. The Bureau

examples, such as paystubs, bank account statements showing deposits, and
data derived from account data aggregator services as sufficient verification
evidence.

Such an approach to income verification will be burdensome not only to the
community bank lenders but to the consumers they serve as well. While the
majority of community banks we surveyed verify income, it is important to
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note that community banks also service many customers with non-traditional
income sources and are currently able to tailor their underwriting practices

and income verification to meet these cust
requirements would have an unfair and disproportionate impact on these
consumers.

Many consumers are paid in cash and do not have paystubs or direct account
deposits for income verification. The Bureau believes that consumers who are
paid in cash and hold deposit accounts generally deposit their income
payments into a deposit account which could easily be verified. However, this
suggestion does not address consumers who are paid in cash and do not
hold deposit account. These un-banked consumers arguably are the
individuals more likely in need of these small-dollar loan products and would
be disproportionately impacted by the proposed rule.

Furthermore, those consumers that hold a deposit account and receive all
cash income payments withhold a portion of their cash income deposit for
general living expenses, such as groceries and gas. Similarly, consumers
who receive a portion of their income in cash, such as restaurant wait-staff,
tend to deposit the portion of their income that was received by check into an
account and retain at least some of the cash portion of their income for daily
expenses. Under the proposal, these consumers would not be able to use
that portion of income for verification evidence. Deposit account records in

these instances would not accurately refle
lenders would not be able to obtain accurate verification evidence or income
projections.

Consumers in these situations would be twice penalized as a result of a

l ender6s inability to consider a consumer 0
Proposal would require lenders to calculate and account for general living
expensesindetermi ni ng a consumerdés ability to rep

prohibiting lenders from including the undeposited cash income i which is
often used to pay for those very same general living expenses 1 in its ability-
to-repay calculations.

Additionally, the proposed income verification and projection requirement
would effectively remove self-employed individuals from community banks 6
small-dollar lending market. Community banks are prodigious small business
lenders and hold a disproportionate market share of small business loans.
The type of small business lending community banks do simply cannot be
duplicated by other lenders outside the community and cannot substitute the
skills, knowledge, and interpersonal competencies of many community banks.
These loans can range from small-dollar loans, which could be covered under
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the Bureaubs proposed rules, to traditiona
banks thrive on their relationships with small business customers, understand
their businesses and needs, and do not want to turn them away because they
are unable to meet the Proposal 0s prescrip

There are many consumers, often living in rural areas, who are sole

proprietors and whose primary source of income is earned through either the

various services provided or items sold. Generally, there is volatility in the

income stream in these businesses, particularly those engaged in junk

dealing, salvage yards, and day laborers. Under the proposed income

verification provision, community banks would be unable to verify the income

source and timing of ardweuid regrettably tumthese 6 s i nco
sole proprietors and self-employed customers away.

Again, community banks have close relationships with their customers and

consequently, areveryf ami | i ar with their customerso f
history and ability to repay loans. They often work with their customers to

identify any upcoming service jobs or potential sales of a particular item or

items to determine a c loantlodseussiorswitnbi | ity to
community bankers, their customers generally repay their loans when the

aforementioned service or sale is completed and the customer gets paid.

B. Debt Obligations

Under the Proposal, lenders would be required to verify a consume r 6 s
required payments for debt obligations through a national consumer report,
the records of the lender and its affiliates, and a consumer report obtained
from a currently registered information system, if available. In addition, a
lender may base its projections on consumer statements of amounts and
timing of payment for major financial obligations, but only to the extent the
statements are consistent with the verification.

Housing Expenses

The Proposal provides a lender with three methods from which it could

choose to obtain verification evidence for
verify mortgage payments, a lender may obtain a national consumer report.

To verify rental payments, a lender may obtain a transaction record of recent

housing expense payments or a rental or lease agreement. The final method

enables a |l ender to estimate a consumer 0s
reliable method based on the individual or household housing expenses of

similarly situated consumers.
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This verification process disproportionately targets consumers who do not
own their home. While mortgage payments are typically reported to a national
credit reporting agency, rental or lease payments are not. The Proposal
suggests that alternatively a lender may rely on a monthly bank statement or
lease agreement to verify rental obligations. However, the monthly checking
account statement provided by some financial institutions displays only a
check number and check amount. Providing a monthly bank statement would
not verify to whom a check is made payable and lenders would not be able to
distinguish a rent payment from other check withdrawals. To verify housing
costs, a consumer would likely be required to produce a copy of a cancelled
check, for which there might be a fee if the check is withdrawn from another
financial institution. In addition, community bankers report that it is very
common for tenants to misplace their original rental or lease agreement. In
many instances, tenants would need to request a copy of the agreement from
their landlord, which may take several days, require a fee, or may not be
honored.

Not only does this make verifying housing expenses for consumers who do
not own their own home substantially more difficult, it puts the responsibility
and onus of producing verification evidence on the consumer, rather than the
bank, as is the case with home owners with a mortgage loan. Such a
disadvantage to non-home owners undoubtedly would drastically reduce their
ability to obtain these services.

To address less formal arrangements the Bureau is proposing the option of
estimating a consumerods share of housing e
expenses of similarly situated consumers. The proposal enables a lender to

use data from a statistical survey, estimate individual or household expense

in the census tract or locality where the consumer resides or estimate housing

expense based on data reported by applicants to the lender, provided the

lender periodically reviews the reasonableness of the relied upon estimates

by comparing the estimates to statistical survey data or another reasonable

method.

While such an option may appear to be a reasonable alternative, the Bureau
does not take into consideration the costs to community banks to obtain such
data, nor the wide fluctuations in housing costs in certain localities. The
alternative verification option would increase the costs of providing this
already unprofitable service offered by community banks. Small-dollar loans
are not a profit center for community banks, and the fees currently charged
often do not cover the costs of underwriting and processing the loan. Even if
they are not profitable, community banks make these loans because it is a
part of serving the communities they do business in. However, requiring these
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verification methods would exponentially increase the underwriting costs of
small-dollar and emergency loans and would unquestionably significantly
curtail small-dollar, emergency lending services by community banks.

Additionally, many customers have non-traditional living arrangements and
would be unable to obtain an emergency loan under these requirements. The
Bureau specifically states that under its proposed rules, lenders would not be
able to accommodate those consumers who live rent-free with a friend or
relative. Ironically, these individuals are likely to be the consumers that are
most in need of emergency, small-dollar funding. Aging parents on limited
incomes or young adults just entering the workforce are often in a situation
where their income does not afford them the ability to live on their own. In
these instances, those fortunate enough to live rent-free are generally able to
afford their daily living expenses and would certainly have the ability to repay
a small emergency loan when there is no obligation to pay for housing.
However, as proposed, the verification requirements would prevent the
consumers who need these loans the most from accessing safe and
sustainable small-dollar credit from community banks.

Living Expenses

The Proposal would require that basic living expenses be included in an ATR

analysis. Basic living expenses would be defined as expenditures, other than

payments for major financial obligations, that a consumer makes for goods

and services necessary to maintaintheconsumer 6s (as wel | as fi
dependent household memberso6) health, welf
income. The proposed definition of living expenses is a principle-based

definition and does not provide a comprehensive list of expenses.

When calculating an ATR analysis, a lender would be required to reasonably
determine a dollar amount that is sufficiently large so that the consumer
would likely be able to make the loan payments and meet basic living
expenses without having to default on major financial obligations or having to
rely on new consumer credit during the term of the loan. Lenders would not
have to verify or provide a detailed analysis of every individual consumer
expenditure, and would have the flexibility in how they determine dollar
amounts that meet the proposed definition, as long as the amounts are not so
low that they are not reasonable for the types and level of expenses.

Reasonably determining a dollar amount that a consumer spends on
necessary goods and services would unnecessarily increase the underwriting
costs and burden of providing small-dollar loans to community bank
customers. Reasonable methods of estimating basic living expenses may
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include setting minimum percentages of income or dollar amounts based on a

statistically valid survey of expenses of similarly situated consumers, taking

into consideration the consumerds i ncome,
obtaining additional reliable information
method that reliably predicts basic living expenses.

I n determining how to reasonably calcul at e
expenses, the Proposal does not consider that a community bank would

certainly be charged a fee for access to surveys and other predictable and

reliable statistics on average living expenses. While such a fee may not be

substantially large by itself, taken collectively with the other additional

procedural and administrative costs necessary to administer small-dollar

loans under the Proposal a community bank would surely make these loans

at a substantial loss, making such loans an unsound business practice.

Additionally, basic living expenses can vary greatly between consumers living
in similar situations in similar locations, particularly in goods and services
such as food, utilities and transportation. As discussed previously, many
consumers are in non-traditional living situations. These consumers may
restrict their product consummation because of the situation in which they are
living and do not fit in the one-size-fits-all statistic regarding basic living
expenses in their locality. For instance, there may be a wide disparity in food
costs between neighbors simply because of the different product preference
or consumption of each. Furthermore, in an effort to ensure repayment,
consumers may reduce their daily expenses for the duration of the loan term
which again, is not reflected in the one-size-fits-all statistic.

C. Credit reports

The Proposal requires lenders to use credit reporting systems to report and

obtain information about covered loans. The Bureau indicates that it believes

to protect consumers a lender must have access to reasonably

comprehensive information about a consumer
history, including covered loans made to the consumer by other lenders, on a

real-time or close to real-time basis.

The cost of credit reports is already a significant portion of the expense for
processing small-dollar loans. The Bureau acknowledges the significant costs
that are associated with obtaining credit reports and attempts to address this
concern by proposing that a lender is not required to obtain a credit report
unless the lender is otherwise prepared to make a loan to a particular
consumer. Because of the cost of obtaining a credit report, the Bureau
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expects that lenders will order such reports only after determining that the
consumer otherwise satisfies the ATR requirement.

Community banks generally pull a national
borrowing history. However, this practice is typically reviewed in conjunction

with other fAsofto factors, such as the app
bank and knowledge of the customerdés finan

The Proposal 6s requirements for obtaining
obligations would substantially increase the amount of time it would take to

underwrite a small loan. The Proposal suggests that for each applicant, a
community bank would require a customer
income, major financial obligations, other debt obligations and general living

expenses. A community bank would be required to obtain verification of

income and verification of recurring housing costs. A community bank would

then conduct a preliminary analysis based on this information by forecasting a
reasonable amount of basic living expenses for the consumer and projecting

the applicantds net income, debt obligatio
of the loan.

o
(2]

If the applicant is approved, the lender would then be required to pull a
national credit report and, if available, a consumer report from a registered
information system and compare the information originally provided by the
applicant with the consumer reports. A community bank would then be
required to conduct a second ATR analysis based on any new or
contradictory information.

To avoid a secondary analysis and approval process, a community bank may
choose to pull credit reports and registered information system consumer
reports prior to conducting its initial analysis. However, pulling the required
reports prior to obtaining a preliminary approval increases the costs to the
bank. A lender may need to evaluate and pull credit and consumer reports for
several applications before approving and originating a single loan. As a
result, the costs to a lender are significantly higher per approved loan.

D. Using a different definition of APR is problematic, will harm
consumers, and needlessly complicates consumer lending.

The proposed rule defines the fchagesal cost
associated with the loan as set forth by the regulations implementing the
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Truth in Lending Act?, as well as any charge that the consumer incurs in
connection with the credit insurance, and credit-related ancillary product,
service, or membership sold before, at the same time as, or within 72 hours
after the consumer receives the entire amount of funds that the consumer is
entitled to receive under the loan, including any charges for application, sign-
up, or participation in a credit insurance plan, and any charge for a debt
cancellation or debt suspension agreement. The total cost of credit also
includes any application fee charged to a consumer who applies for a covered
loan; and any fee imposed for participation in any plan or arrangement for a
covered loan.

The Proposal would use an all-in measure of the cost of credit rather than the
definition of APR under Regulation Z. The Proposal indicates that the
proposed measure includes the necessary types of charges that reflect the
actual cost of the loan to the consumer. The proposed total cost of credit
would include many optional consumer asset and credit protection products
including credit life and disability insurance.

Discussions with community bankers reveal that most community banks offer

loan products with an all-in APR of 36 percent or higher with access to

repayment through a cust eporehaséSecudatc count or
interest in a customerodés vehicle. Communit
total cost of credit of 36 percent is easy to reach for many loan products,

especially when lending relatively low dollar amounts for short durations,

sometimes as few as 60 days.

Optional credit life and disability insurance can offer important and targeted
financial protections to consumers and their families. When tragedies occur,
credit life and disability insurance ensure that borrowers and their loved ones
are not left without the means to cover the insured financial obligations.
Community banks report they will cease to offer these products if they will
cause loans to exceed the 36 percent total cost of credit.

Community banks also report that their core processors do not currently have
the ability to calculate or track the proposed 36 percent total cost of credit.
The proposed definition of total cost of credit will require systems changes
and staff education and training. The changes will likely also needlessly
confuse consumers who have become accustomed to the Regulation Z
definition of APR over the past several decades.

10 Regulation Z, 12 CFR 1026.4, but without regard to whether the credit is consumer credit, is
extended by a creditor, or is extended to a consumer as these terms are defined by 12 CFR
1026.2(a)(12), 12 CFR 1026.2(a)(17), 12 CFR 1026.2(a)(11) respectively.
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E. Payment transfer disclosures would not improve the consumer
experience

Generally, under the Proposal, lenders would be required to provide written

notice before each lender-initiated payment transfer attempt from a

consumer 6s account . Depending omrvy t he metho
would be required to send the consumer notice of an upcoming payment

transfer request no earlier than 10 business days and no later than 3

business days prior to initiating the transfer.

Disclosures must be provided in writing and in a form that can be viewed on
paper or a screen. Disclosures may be provided through electronic delivery
so long as the consumer affirmatively consents in writing or electronically to
the particular electronic delivery method. However, to obtain valid consumer
consent, a lender must provide the consumer with the option to select email
as the method of delivery, separate and apart from any other electronic
delivery methods such as mobile application or text message.

The disclosure must use language that is substantially similar to the language
set forth in the proposed model forms and
Wit hdr awall Noticeo or AAlert: Unusual With
phrase, and, in the same statement, the name of the lender providing the
notice. The disclosure must also include:
1 the date that the lender will initiate the transfer;
1 dollar amount of the transfer;
1 sufficient information to permit the consumer to identify the account
from which the funds will be transferred;
1 sufficient information to identify the covered loan;
1 the payment channel of the transfer;
1 if applicable, the check number associated with the transfer;
1 the annual percentage rate of the covered loan;
1 payment breakdown in tabular form to include the amount of the
payment that will be applied to principal, interest, fees and other
charges;
1 other information as applicable.

Such a disclosure coming from a financial institution would be disconcerting
to most consumers questioning why such a comprehensive disclosure is
being sent. At a time when regulatory burden is at its highest, requiring a
separate and additional disclosure merely reiterating what a consumer has
already contractually agreed to is unnecessary and redundant. Community
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banks report that they generally would not provide these notices
electronically, and would likely rely on a mailed notice. Consequently, the
costs of generating paper payment transfer notices along with the postage for
mailing would be an additional expense when servicing covered loans. The
more expensive small-dollar loans become to originate and service, the more
likely community banks will be to reduce or even eliminate lending in that
market.

Finally, under the Proposal, there is no means for a consumer to opt out of
receiving payment transfer request notices. It is not clear that all consumers
need or would want to receive these notices. Consumer frustration at
receiving unwanted notices will likely be directed at lenders. A simple solution
is to allow consumers to opt out of receiving notification regarding payment
authorization attempts.

F. Prohibiting payment transfers after two consecutive failed transfers
will make small-dollar credit less available from community banks

The Proposal indicates it would be an unfair and abusive act or practice for a

|l ender to attempt to withdraw payment from
l ender 6s second consecutive attempt has fa
funds, unless the | ender obtains the consu
authorization to make further withdrawals from the account. The Proposal

further prescribes the requirements and co
authorization may be obtained. It is not clear from the Proposal how the new

requirements, which will increase loan and servicing costs and reduce

customer convenience, would improve the consumer experience.

As proposed, a |l enderdés request must inclu
which include the specific date, amount, and payment channel of each

additional payment transfer and, if applicable, a request to collect an

additional amount for a | ate fee or return
may be provided in writing, by mail or in person, or in a retainable form by

email if the consumer has consented to receive electronic disclosures.

The lender may also provide the request by oral telephone communication, if
the consumer affirmatively contacts the lender in that manner and agrees to
receive the terms and statements in that manner. However, if the
authorization is granted in the course of an oral telephone communication, the
lender must record the call and retain the recording. Additionally, the lender
must follow up with the recorded call by providing a memorialization in a
retainable form to the consumer before the first authorized payment transfer
is initiated.
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To justify such a requirement, the Bureau conducted an analysis of the

success rate of online Il endersdé6 attempts t
unsuccessful attempts and determined that the failure rate after two

consecutive unsuccessful attempts is 73 percent. Interestingly, the Bureau

does not have similar information on | ende
account-holding institution, but merely states that there is no reason to

assume that the lenders are more likely to yield better results despite having

more information about the cohdition of th

The Bureau further stated that consumers are likely to have incurred NSF
fees from their account-holding institution and, where permitted, returned-
payment fees from the lender for each failed attempt at collecting payment.
Therefore, the Bureau theorizes, most of these consumers will incur
significant additional monetary and other harms.

While the Bureauds concern that @®@®nsumer s
and other harms is appreciated, it fails to recognize that although community
bank | enders who ar e al-soldingtbank wilcaocessa mer 6 s a

consumer 6s deposit account when the borrow
they do not typically assess fees when attempting to collect loan payments

from a customerds account . I n fact, it doe
bank | enders holding their customerdds acco
fees on an already low or negative account balance, particularly when the

customer has an ongoing history with the community bank.

Of the community banks ICBA surveyed, 87 percent indicate that they will use

access to a consumero6s deposit account whe
their payments. Access to the deposit account is generally the contractual or

statutory right of set-off commonly included in loan disclosures, contracts and

other account opening disclosures. It is important to note community banks

only access customer accounts held at their own bank and do not access

accounts held elsewhere. Consumers are made aware of such terms and

conditions and give their consent when they are presented with these

disclosures. Unless specifically stated in its disclosures, there is no need for

additional authorization because the customer has already consented.

Further, as stated throughout this comment, these type of loans are not
offered as a profit source for community banks, but out of the needs of
consumers within communities they serve. If the Bureau requires banks to

1181 Fed. Reg. 47864, at 47____ (July, 22, 20[f&)ge 712 in proposal]
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obtain additional authorization after two failed attempts, community banks will
find themselves on an endless path of chasing new authorizations each time
they try and fail to withdraw from an account.

Many community banks do not exercise the right to set-off as soon as a
payment is late. Their normal practice is to mail a notice or sometimes place a
telephone call to a consumer to let them know they are in default. Community
banks indicate that the initial notice of default will prompt most consumers to
make payment or, in rarer cases seek a loan modification. Many community
banks report that if a customer is paying a small-dollar loan by check and
there are insufficient funds in the checking account that they will hold the
check and call the borrower to provide them an opportunity to deposit
additional funds. Likewise many community banks report that they will not
charge a fee for a failed ACH if thatods ho
payments.

These proposed requirementsto access a customer6s deposi:
also add additional expense and unnecessary complexity to the long

established operational, technical and procedural payments system. It has

been a longstanding industry practice to enable three presentment attempts

(an initial attempt to collect followed by up to two re-presentments) for either

an ACH debit or check that is returned for insufficient funds. Enabling lenders

a reasonable opportunity to collect authorized payments provides an

appropriate balance for both the lenders and their customers as well as

maintains consistency between payment practices for covered loans and all

other payment processes.

Community bankers also indicate that providing customers advance notice of

an upcoming debit for a past due loan payment would provide customers the

opportunity to withdraw the funds subject to set off, depriving banks of the

opportunity to collect past-due amounts under a legal, long-standing practice.

| CBAGs discussions with banrkeusedepasitso r evea
account access to collect payment at the request of the customer because

many consumers find it convenient and helpful with their budgeting.

Additionally, the sheer prescriptive and detailed nature of the proposed
authorization request would leave many institutions unable to collect on a
debt that is rightfully owed. As previously stated, providing an advance notice
of the specific date of an upcoming debit to collect on a past due payment
would provide certain customers an opportunity to withdraw available funds
simply to avoid repayment. Additionally, bank customers have varying
repayment schedules, often to coincide with their income deposits. For
example, it is common for customers to have payment due dates on the first,
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the fifth, fifteenth, or the thirtieth of the month, so that payments are
withdrawn after the customer is paid. Community banks attempting to collect
past due payments would be required to provide an authorization request that
specifies the exact date a collection payment will be withdrawn for each past
due customer. This would be unnecessarily difficult and time consuming for
community banks to determine because they will need to adjust their

aut horization request for each customer ba
deposits (if applicable) or account balance history. In addition to determining
a withdrawal date for each customer, lenders would then be required to draft,
and mail to the customer the authorization request with this information. To
comply with these requirements, community banks would incur significant
costs in updating systems and training staff.

VL.The Proposal 6s exemptions are overly compl
are unlikely to be used by community banks.

| CBA acknowl edges t he Baaddeeasuhe diffeggrcesadf f ai t h ef
responsible lenders by creating these limited exemptions. In fact, ICBA

appreciates and agrees with Director Cordray when he recognized that

community banks and their customers have a n
success and in drafting a rule wanted to encourage other lenders to follow the

small-dollar lending model of community banks and other responsible lenders.*?

However, rather than encouraging the continuation and growth of community
bank small-dollar lending, the proposed exemptions would have the opposite
effect. The Bureau is proposing a conditional exemption based on the National
Credit Union Administr at i(RAb)pregramaaytibd-y Al t er n a
term loan exemption and an exemption for longer-term loans. In discussions with
community banks, they indicate that they would be unlikely to use either the both
the PAL program and short-term loan exemptions. Similarly, the exemption for
longer term loans, along with the remaining requirements are complex and
onerous and are unlikely to be widely used, if at all. It is clear that at best, if the
rule is finalized as proposed, there will be fewer community banks offering small-
dollar loans. A result we are certain was not intended by the Bureau. ] CB A& s
message is clear: Do not fix what is not broken.

12 Prepared Remarks of CFPB Director Richard Cordray, CFPB Field Hearing on Small Dollar
Lending, available at http://www.consumerfinance.gov/about-us/newsroom/prepared-remarks-
richard-cordray-director-consumer-financial-protection-bureau/ (June 2, 2016).
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Conditional exemption for longer-term loans up to 24 months

A lender would be permitted to make a covered longer-term loan, without having

to satisfy the ability-to-repay requirements or provide the consumer with a

di sclosure prior to initiating a payment frao
notice), so long as the loan meets certain structural conditions and has an annual

portfolio default rate of not more than 5 percent.

Under the conditional exemption, a loan would be required to have:
1 Aterm of at least 46 days but not longer than 24 months;
1 Fully amortizing monthly payments;
1 No prepayment penalties; and
1 A modified total cost of credit of less than or equal to an annual rate of 36
percent.

A Aimodi fiedstobha credito is the total cost o
origination fee that is no more than $50 or that is reasonably proportionate to the
|l ender6s costs of underwriting.

A. Restricting exempt loans to two every six months is arbitrary and
adds little protection for consumers.

A lender would also have to determine that it or its affiliates had not made
more than two loans under this exemption to the consumer within the last 180
days. The Bureau believes that if a consumer seeks more than two loans
made under the exemption within a period of six months, the prior loans may
not have been affordable and it would be inappropriate to allow the lender to
continue to make covered longer-term loans without an ability-to-repay
determination and providing the payment notice that would be required for
covered loans.

The Bureau is seeking comment on whether the borrowing history condition in

the exemption is appropriate and whether two loans in a 180-day period

meets its objectives. Using a two-loan limitinaconsumer 6 s borrowing h
does not appropriately address whether, in retrospect, the two loans already

issued and repaid were affordable but rather simply curtails future small-dollar

lending to consumers.

Community banks are invested in making sure their customers are able to
repay personal loans. Community bankers told ICBA that they would not roll
over a loan when they know the customer is unable to repay and that
charging extra fees is not their business model. Seventy percent of
community banks indicate that they allow borrowers to roll over loans. Those
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