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Comment Intake—Section 1071 Small Business Lending Data Collection
Bureau of Consumer Financial Protection
1700 G Street NW
Washington, DC 20552
RE: [Docket No. CFPB-2021-0015] — Small Business Lending Data Collection Under the Equal
Credit Opportunity Act (Regulation B)
Dear Sir or Madam:
The Independent Community Bankers of America (“ICBA”) 1 welcomes the opportunity to
comment on the Consumer Financial Protection Bureau’s (“CFPB” or “Bureau”) Proposed Rule
on Small Business Lending Data Collection (“Proposal”). Among other requirements, Section
1071 of the Dodd Frank Act requires financial institutions (“FIs”) to collect certain data
regarding applications for credit from women-owned, minority-owned, and small businesses,
and to report that data to the Bureau on an annual basis. While ICBA firmly supports the
intention behind the Proposal and the desire to expand access to credit for minority-owned,
women-owned, and small businesses, we remain deeply concerned that the proposal’s overly
broad coverage will uniquely disadvantage the business customers of community banks.
Specifically, we believe that the Proposal will threaten the privacy of small business customers,
increase the cost of credit, discourage “loan shopping” for the best product, increase
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With nearly 50,000 locations nationwide, community banks constitute roughly 99 percent of all banks, employ
nearly 700,000 Americans and are the only physical banking presence in one in three U.S. counties. Holding nearly
$5.9 trillion in assets, over $4.9 trillion in deposits, and more than $3.5 trillion in loans to consumers, small
businesses and the agricultural community, community banks channel local deposits into the Main Streets and
neighborhoods they serve, spurring job creation, fostering innovation and fueling their customers’ dreams in
communities throughout America. For more information, visit ICBA’s website at www.icba.org.
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compliance costs, and most unfortunately – erode the customized, relationship-banking model
in which community banks take pride.
GENERAL COMMENTS
Small business lending is complex and cannot be “commoditized” in the same way as consumer
lending. Each small business loan has customized terms based on an analysis of numerous
factors. Complex lending should not be subject to simplified, rigid analysis, which might give
rise to unfounded fair lending complaints. For this reason, the proposed rules under Section
1071 will have a chilling effect on community banks’ ability to price for risk, unless the Bureau
can properly tailor a rule that excludes community banks from coverage.
The application of this consumer protection law is grossly incongruous with the underlying
nature of small business lending. Unlike consumer loan products, such as mortgages and credit
cards, small business loans are non-homogenous and do not lend themselves to standardized
recordkeeping or comparative analysis.
EXECUTIVE SUMMARY
As explained more fully below, ICBA has the following main concerns and recommendations.
1. The smallest community banks will inappropriately be covered by the scope of
the rule.
The CFPB should exclude community banks with assets of $1.3 billion or less
from coverage. By providing partial or full exemption from this rulemaking, the
Bureau will still overwhelmingly meet the objectives of the law while
mitigating the associated costs.
2. The Proposal’s coverage of nearly every existing business will disproportionally
increase the cost of, and decrease access to, credit for truly small businesses.
The CFPB should define a “small business” as a business with gross annual
revenue of $1 million or less.
3. Nearly doubling the number of data points will greatly increase the burden of
complying with the congressional intent of the law while also increasing the
threat to small business applicants’ privacy.
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The final rule should only require the collection and reporting of statutorily
mandated data points.
4. The Proposal will unnecessarily risk the privacy of small business applicants.
The CFPB should publish a full privacy balancing test after one year’s collection
of data and provide an opportunity for notice and comment before
determining which data to make public.
5. Community banks will not have ample time to comply in good faith with this
rule.
The final rule should provide at least three years for FIs to comply, or in the
alternative, stagger the implementation dates based on asset size.
6. The firewall requirement cannot feasibly be met by community banks, and the
proposed solution will create a chilling effect for community banks, granting
larger FIs and fintech companies a competitive advantage.
The inability to firewall information is additional justification to exclude
smaller, federally supervised FIs from this rulemaking. Alternatively, the CFPB
should establish a platform where applicants can anonymously input their
demographic information for all FIs.
7. Compliance with this rulemaking will be an entirely new environment for many
community banks.
While ICBA supports the proposed safe harbors and allowance that bona fide
errors are not Equal Credit Opportunity Act (“ECOA”) violations, ICBA
recommends that the Bureau additionally provide for a 12-month grace period
after the compliance date.
8. Though recordkeeping is a necessary part of any data collection rulemaking, it
will nonetheless prove difficult for many community banks.
ICBA recommends that the Bureau provide banks with options to report
annually or as loan applications are received.
9. Verifying small business applicant information presents additional burdens
beyond the mere collection of information.
Though ICBA welcomes the Bureau’s proposal not to require FIs to verify
applicant-provided information, ICBA urges the Bureau not to require FIs to
provide separately verified information.
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SECTION-BY-SECTION COMMENTS
1) A coverage threshold of $1.3 billion for federally supervised FIs would collect information
for more than 90 percent of all business loans made.
The Proposal defines a “Financial Institution” as “any partnership, company, corporation,
association (incorporated or unincorporated), trust, estate, cooperative organization, or other
entity that engages in any financial activity.” 2 This is a broad definition which covers any bank,
credit union, financial technology company, or non-bank lender that is engaged in small
business lending. We believe the breadth of this definition is appropriate because it tends
towards regulatory parity for larger participants in the small business lending market,
regardless of what type of business form they take. We recommend the adoption of this
proposed definition without revision.
By contrast, we strenuously object to the proposed §1002.105(b), which defines what
constitutes a covered financial institution, and therefore determines the scope of the rule. The
rule proposes to cover any FI that “originated at least 25 covered credit transactions for small
businesses in each of the two preceding calendar years.” 3 In other words, any FI that
originated fewer than 25 covered small business loans in the two preceding calendar years is
exempt from the rule. This exemption threshold is inappropriately low; and if §1002.105(b) is
implemented as proposed, it will almost certainly raise the cost of credit for the small
business borrowers that Section 1071 is designed to protect, as thousands of small lenders
would be forced to shoulder the significant compliance costs associated with a major new
data collection requirement.
We have heard from the smallest community banks in the country, and there is significant
consternation about the collection and reporting requirements of this rule. Our analysis of
publicly available Call Report data substantiates this concern. If the proposed 25 loan threshold
is finalized, we conclude that at least 780 banks with less than $100 million in assets will be
subject to the rule, 4 yet would only provide an incremental increase in the number of
business loans reported. For context:
• the average bank of less than $100 million in assets has 13.1 employees working at 1.6
branches.
86 Fed. Reg. 56577.
Id.
4
Based on analysis of the number of “loans to small business” reported on Schedule RC-C, part II of the Call Report
in the four quarters ending with Q3 2021, this category includes "loans secured by nonfarm nonresidential
properties” and “commercial and industrial loans" in amounts less than $1 million. While this is not a perfect
match for the requirements of Section 1071 because borrower revenue is not reported (no such data is currently
reported), we believe it is a sufficiently close proxy to demonstrate the broad scope of the proposed rule.
2
3
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•
•

Banks below $200 million in assets have an average 20.8 employees at 2.2 branches.
Banks below $750 million in assets have an average of 36.4 employees at 3.4 branches.

To reiterate, the final rule should capture the supermajority of the number of small business
loans – more than 90 percent of the market – that burdens the fewest number of community
banks.
a) Asset-Based Thresholds
We urge the Bureau to exempt all community banks with less than $1.322 billion in assets,
which is the current threshold used by the FDIC, the Federal Reserve Board, and the Office of
the Comptroller of the Currency to define a “small bank” in the agencies’ Community
Reinvestment Act (“CRA”) regulations. 5 This threshold is currently recognized by federal
banking regulators and within the banking industry as a delineating line between small banks
and larger banks with increased compliance capacity and regulatory obligation. Using the CRA
threshold would also focus the rule on those banks that already have more advanced
compliance systems, particularly for data collection, as the result of their coverage under CRA.
Alternatively, we propose that the Bureau exempt all community banks defined as small
businesses under the Small Business Administration’s North American Industry Classification
System (“NAICS”) size standards. Currently, that threshold is set at $600 million in assets. 6
According to the regulations, “SBA’s size standards define whether a business entity is small
and, thus, eligible for Government programs and preferences reserved for ‘small business’
concerns.” 7 Because Section 1071 is a law designed to protect small businesses, the CFPB
should not implement regulations which substantially burden banks below $600 million in
assets and are themselves legally defined as small business concerns.
Either of these thresholds would burden many fewer banks than the proposed rule – without
substantially altering the data on small business lending reported to the government. Based on
the Call Report data, if the $1.322 billion exemption threshold is used, the CFPB will collect
data on 91.27% of all small business loans made by banks. The actual percentage of small
business lending data collected will likely be even greater because the Bureau is also proposing
to collect data from non-bank lenders. If the $600 million threshold is used instead, the CFPB
will capture 95.78% of small business lending data.

12 CFR 345.12; 12 CFR 228.12; 12 CFR 25.12.
13 CFR 121.201.
7
13 CFR 121.101.
5
6
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To subject thousands of additional small depository institutions to a complex and costly rule
to collect data on 4.22% of the small business lending market is unreasonable. If the
exemption threshold is not raised, this rule will harm small lenders and their borrowers. It will
lead to additional compliance costs which the smallest lenders will disproportionately bear and
be forced to pass on to customers. It will drive consolidation in underserved and rural areas as
lenders clamor for economies of scale. It will lead some banks to scale back or discontinue small
business lending. The proposed rule, with its capriciously low exemption threshold, favors large
institutions with large compliance teams and has a disproportionate negative impact on small
lenders that genuinely understand their communities and local small businesses. The
exemption threshold must be raised to prevent these highly foreseeable negative effects.
b) Volume-Based Threshold
We do not favor the use of a volume-based threshold for depository institutions and instead
favor an asset-based threshold. In general, an asset-based threshold is a better solution
because lending volume can vary from year to year, leading to potential uncertainty about
whether the bank must comply, or to situations where a bank vacillates between being a
covered FI or an exempt one from year to year.
While bank assets can also vary, once a bank crosses an asset threshold, it is less likely to cross
below it in subsequent years. Additionally, because banks can forecast when they are likely to
surpass an asset threshold well in advance, they are better able to plan and budget for the
necessary investments in software, training, and personnel in advance of required compliance.
Community banks are not the “Too Big To Fail” Wall Street banks with compliance staff
numbering in the thousands. They are small, locally owned, and locally managed institutions,
with a of employees. Many of these employees perform multiple roles within the bank and are
already responsible for complying with a myriad of complicated regulations.
The CFPB’s proposal is in excess of 200,000 words and fills 251 pages in the Federal Register.
Given the complexity of the issue and of the federal rulemaking process, this may be an
appropriate length, and we appreciate the depth of the Bureau’s analysis. Nevertheless, the
reality is that the proposed rule is a massive document that will create significant and ongoing
compliance burdens for covered FIs. For community banks, this burden will be particularly
onerous and costly, and it may force some institutions to recoup those onerous costs by
assessing additional fees to small business borrowers or scale back or eliminate their presence
in the small business lending market.
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Therefore, in the strongest possible terms, we urge the CFPB to exercise its statutory
authority to exempt small community banks from compliance with this proposed regulation. 8
The CFPB is proposing to utilize this authority to exempt FIs which make less than 25 loans. We
oppose this threshold and instead, urge the CFPB to implement an asset-based exemption
threshold for small banks. An asset-based exemption is less prone to annual fluctuation than an
activity threshold and would allow the Bureau to align its regulations with existing regulatory
requirements.
If the Bureau opts to use a volume-based threshold for FIs, we must renew our objection that
the proposed threshold of 25 is too low. It would require compliance by many of the smallest
banks in America. We recommend a 1,500-loan exemption threshold. This threshold would
exempt an average community bank with less than $750 million in assets, while still collecting
more than 90% of small business lending data.
c) FI Characteristics
Apart from using asset size or loan volume to determine the rule’s coverage, ICBA recommends
that the Bureau also consider the underlying characteristics and activities of the FI. Specifically,
ICBA recommends that the Bureau provide partial or total exemption for FIs that are (1)
community development financial institutions (“CDFI”), (2) Minority Depository Institutions
(“MDI”), or (3) located in rural areas or underserved areas.
i) CDFI
CDFIs, accredited by the U.S. Department of the Treasury, are FIs that are committed to
community-focused lending but have difficulty raising the capital needed to provide affordable
financial services. Among other requirements, a FI with a CDFI designation must demonstrate
and prove that it: (1) has a primary mission of promoting community development, (2) primarily
serves a target market, such as a predominantly low-and-moderate income (“LMI”) community,
and (3) maintains accountability to that target market.
The Bureau decided to exempt CDFIs when implementing the Qualified Mortgage (“QM”) rule,
finding that CDFIs that provide mortgage loans generally employ underwriting guidelines
tailored to the needs of LMI consumers. 9 In providing this exemption, the Bureau explained
See 12 USC 5512(b)(3), which gives the CFPB authority to “unconditionally exempt any class of covered persons …
from any provision of this title, or from any rule issued under this title, as the Bureau determines necessary or
appropriate to carry out the purposes and objectives of this title.” This provision unambiguously gives the CFPB the
authority to exempt community banks below a designated asset threshold if the Bureau conducts a cost-benefit
analysis and concludes that the cost to community banks and their customers outweigh the benefits of requiring
community banks to comply.
9
78 Fed. Reg. 35464
8
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that because CDFIs are more likely to consider non-standard factors and do not typically
underwrite to industry-wide standards, that they can better account for the unique credit
characteristics of LMI consumers.
At the time, the CFPB exempted CDFIs because LMI consumers “have difficulty obtaining
responsible and affordable credit, and that the burdens imposed by the ability-to-repay
requirements would significantly impair the ability of these creditors to continue serving this
market.” 10 The same logic would hold here if the Bureau were to exempt CDFIs from coverage
under a 1071 rule. CDFIs should not be additionally burdened by complying with this rule when
they are already serving LMI populations. They already document many of the data points
being proposed, and if the Bureau does not provide whole exemption, then partial exemption
from redundant data points would be prudent.
ii) MDI
MDIs were designated under the Financial Institutions Reform, Recovery, and Enforcement Act
(“FIRREA”), when Congress recognized that minority banks can play an important role in serving
the financial needs of historically underserved communities and minority populations. The
Federal Deposit Insurance Corporation (“FDIC”) defines an MDI as any federally insured
depository institution for which 51 percent or more of the voting stock is owned by minority
individuals or a majority of the board of directors is minority, and the community that the
institution serves is predominantly minority.
Since Congress has determined that MDIs already play an important role in serving underserved
communities and minority populations, the intent behind Section 1071 is already met by MDIs,
and therefore, should not redundantly be applied to this special class of FIs. As such, ICBA urges
the Bureau to exempt MDIs from the 1071 rule’s coverage.
iii) Rural and Underserved Areas
The Bureau should exempt small lending institutions and those operating entirely outside of
metropolitan statistical areas (“MSA”), such as community banks that operate in rural or
underserved areas. This exemption would mirror the Home Mortgage Disclosure Act’s
(“HMDA”) exemption for similarly situated banks. 11 Exempting these community banks from
10
11

78 Fed. Reg. 35464
12 CFR 1003.2(g)(1)(ii)
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coverage would simplify and maintain congruency between Section 1071 and HMDA.
Ultimately, no regulatory compliance is costless, and if these community banks are not
exempted from Section 1071, those costs will be passed on to business borrowers. In some
cases, this increase may make loans unaffordable and reduce access to credit.
2) While ICBA welcomes the use of Gross Annual Revenue as the determining factor of
covered business applicants, the threshold should be $1 million rather than $5 million.
Though the statute uses section 3 of the Small Business Act to define a small business, the CFPB
proposes to use a business’s gross annual revenue (“GAR”) to determine which businesses are
covered by the law. The Bureau believes that using a GAR threshold to define a “small business”
would facilitate compliance for FIs applying “a simple, broad definition…that would be
practical…in the market.” 12 The Bureau proposes to define the term as a business with gross
annual revenue the preceding fiscal year of $5 million or less.
ICBA supports the Bureau’s approach and agrees that using the bright line of a business’s GAR is
a convenient way for a bank to quickly determine whether an applicant will be covered by the
rule. It is an efficient way for banks to comply. ICBA supports adopting a definition that is less
complex than Small Business Administration’s (“SBA”) size standards based on 6-digit NAICS
codes. However, ICBA does not support the proposed GAR threshold of $5 million, but instead,
urges the Bureau to use a $1 million threshold, which will streamline compliance, cover the vast
majority of businesses, and correspond to the public’s general understanding of a “small
business.”
a) A $1 million threshold promotes simplicity and ease of compliance.
As part of its justification for setting a $5 million GAR threshold, the Bureau notes that larger FIs
categorize loans made to businesses based on GAR, with loans to businesses up to $5 million
categorized as small/retail customers. If the Bureau was willing to limit the coverage of this rule
to those larger FIs, then perhaps a $5 million GAR threshold would be appropriate. However,
since the Bureau is proposing to cover smaller FIs, then consideration of how larger FIs treat
small business loans should not bear weight on regulations applying to community banks.
Instead of considering how larger FIs categorize their commercial lending, the Bureau should
review existing regulations that use a $1 million threshold and align 1071’s definition with those
requirements. For example, Regulation B uses a $1 million GAR threshold to determine how a
bank provides adverse action notifications to business applicants, 13 and CRA regulations use a

12
13

86 Fed. Reg. 56426
12 CFR 202.9(a)(3).
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$1 million GAR threshold to determine which commercial loans meet community development
loan requirements. 14
In this analysis, the Bureau rightly focuses on ease of compliance, certainty of coverage, and
bright-line assessments. The Bureau should truly prioritize these attributes and create a brightline GAR of $1 million – in large part, due to the reasons laid out above. It is a threshold that is
already widely understood and accounted for by community banks. Existing regulations already
hinge on the $1 million GAR threshold. Creating a new “small business” threshold standard will
almost certainly create confusion and difficulty with compliance, thus undercutting the benefits
the Bureau outlines above.
b) A $1 million GAR threshold covers the vast majority of all businesses.
ICBA contends that not only does a $1 million threshold cover most small businesses, but a $1
million definition covers nearly every business, which should be more than sufficient to meet
Congressional intent.
From the 2012 Census Survey of Business Owners, cited in the Bureau’s own research on
setting an appropriate threshold, approximately 95 percent of all businesses had less than $1
million in annual revenues. 15 Roughly, 97.7 percent of all minority-owned businesses and 98.3
percent of all women-owned businesses were similarly under $1 million in annual receipts. 16 A
portion of this is worth emphasizing – a $1 million threshold would cover 95 percent of all
firms, not just “small” ones. This context is important when considering the common usage and
understanding of “small” businesses, which is discussed below.
c) Common usage of a “small business” implies a GAR of $1 million or less.
Apart from the simplicity and ease of compliance of using a $1 million threshold, the common
understanding of a “small business” is one with revenues under $1 million. According to a
research poll, commissioned by ICBA and conducted by Morning Consult, nearly 90 percent of
respondents indicated that a “small business” is one with GAR of $1 million or less, with the

12 CFR 25.12(g)(3); 12 CFR 195.12(g)(3); and 12 CFR 228.12(g)(3).
U.S. Census Bureau, Statistics for All U.S. Firms with Paid Employees by Industry, Gender, and Employment Size
of Firm for the U.S. and States: 2012 More Information 2012 Survey of Business Owners, American Fact Finder,
(last visited Feb 27,2017), available at
http://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=SBO_2012_00CSA09&prodTyp
e =table/.
16
Id.
14
15
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vast majority of respondents indicating that a small business is one with less than $500,000 in
revenue. 17

As several consumer groups noted in response to the Small Business Regulatory Enforcement
Fairness Act (“SBREFA”) Outline, the Bureau must align its definition of a “small business” with
congressional intent. Although the Bureau is not using the exact definition prescribed in the
statute, its approach to use a simple revenue threshold should be lauded, but only as far as it
retains a semblance to the general understanding of a “small business.” As it deviates further
from the common usage of the term “small business,” the Bureau tacks father from
congressional intent. Indeed, by setting a threshold that covers nearly every business, let alone
“small,” the Bureau diminishes the importance that Congress placed on the modifier “small.”
d) Small farm and agricultural loans should be exempt from coverage.
ICBA recommends that the Bureau exclude small farm and agricultural loans from coverage.
Not only is it unlikely that Section 1071 was enacted to cover small farm and agricultural
lending, but their underwriting criteria are distinct and different from small business loans. The
distinction is already codified in several laws and regulations. For example, the definition of
small business loans and small farm loans under CRA have two different definitions, revealing
the distinction between the two. HMDA also exempts rural lenders located in nonmetropolitan
areas.
Because large banks often do not engage in significant agricultural lending, community banks
are often the only option for small farms. If the burden of Section 1071 compliance forces small
lenders to reduce their lending below the exemption threshold it may limit the access to credit
This poll was conducted between November 1st and November 4th, 2021 among a national sample of 1996
voters. The interviews were conducted online, and the data were weighted to approximate a target sample of
voters based on age, gender, educational attainment, race, and region. Results from the full survey have a margin
of error of plus or minus 2 percentage points.
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for these agriculture businesses unless farm loans are exempted from coverage under the
definition of “small business.”
3) The CFPB should limit the compilation of reportable data to that which is required by
statute.
Although the statute requires FIs to “compile and maintain” records of information provided by
applicants on enumerated data points, 18 the Bureau is using its authority 19 to require additional
data points that the Bureau determines would aid in fulfilling the purpose of [section 1071]
(hereinafter, “discretionary data points”).
The Bureau is proposing to require collection and reporting of discretionary data points that it
considered in the SBREFA Outline, including pricing, time in business, NAICS code, and number
of workers. Further, the Bureau is proposing several additional discretionary data points that
were not considered in the SBREFA Outline nor discussed among small entity representatives
(“SERs”), including application method, application recipient, denial reasons, and number of
principal owners.
While ICBA supports the Bureau’s goal of eliminating illegal discrimination, we are concerned
that many of the discretionary data points, such as number of workers, the application method
and recipient, are not currently collected by community banks and will be an entirely new
burden for them. Not only are many of these discretionary data points not relevant to
creditworthiness, ICBA is concerned that the inclusion of these data points will increase the
occurrence of misinterpretations or incorrect conclusions drawn from the data. If the Bureau is
concerned about fair lending violations, then it should acknowledge that the prudential banking
agencies conducting fair lending exams have the majority of these data points, along with the
contextual information that would correct for otherwise erroneous conclusions. Community
banks are already examined for compliance with fair lending laws – the collection of all these
data points duplicates, or worse usurps, those prudential agency efforts.
Further, given the unprecedented nature of this regulation, it is uncertain whether the burden
of collecting this new information will provide the benefit that the Bureau anticipates. If the
Bureau opts to require some or all of the proposed discretionary data points, then ICBA urges
18
19

Section 704B(e) of the Equal Credit Opportunity Act (“ECOA”).
Section 704B(e)(2)(H) of ECOA.
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the Bureau to consider partial collection of data for community banks and other, similarly small
FIs that are least likely to afford the additional burden that such collection would create.
Requiring all 21 proposed data points for only the largest FIs would provide a mechanism for
the Bureau to establish a baseline of data that could better inform future efforts to decide
whether greater coverage or applicability to smaller FIs is warranted.
The cost of collecting and reporting the data points will include expensive data quality scrubs to
avoid negative examination findings, costs that will be disproportionately borne by smaller FIs,
such as community banks.
Given that much of this data is not currently collected by community banks, there are concerns
that compliance with this rule will require the standardization and homogenization of small
business lending, which is anathema to the customized and relationship-based lending for
which community banks are valued. While some FIs already automate and standardize their
small business lending departments, community banks will be left with a choice: standardize
their small business lending to comply with this proposed rule or incur disproportionate costs
to continue their customized and relationship-based approach.
Distinct from larger market participants that base their business models on scale and
repeatability, community banks are relationship lenders. Community banks design products and
services that are tailored to their small business customers’ needs. These unique products and
services are near-impossible to standardize, but they are often the only product or service
available to small businesses – especially the small businesses that are most vulnerable and in
need.
If all the proposed data points are uniformly required of all covered FIs, then many community
banks will be forced to choose the standardization route. This harms community bank lending,
but it most harms the small businesses that most benefit from the high-touch, relationshipbased lending that community banks offer.
a) Ethnicity, Race, and Sex of Principal Owners
The Bureau is proposing to require FIs to collect and report the ethnicity, race, and sex of the
applicant’s principal owners as well as whether this information is being reported based on
previously collected data. It is also proposing to require FIs to conduct a visual observation or
surname analysis to determine the race and ethnicity of an applicant who declines to respond
to the collection request. Proposed appendix G would include a requirement that a FI inform an
applicant that the applicant is not required to respond to the FI’s questions regarding its
principal owners’ ethnicity, race, or sex.
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ICBA notes that the visual observation and surname analysis for applicants that do not selfreport is one of the most controversial provisions of the proposed rule. We strongly
recommend that the Bureau rescind the proposed requirement to conduct a visual observation
and surname analysis, and instead, implement the approach that was contemplated in the
SBREFA Outline.
Specifically, the Bureau should require that the collection and reporting of the race, sex, and
ethnicity of small businesses’ principal owners be based solely on applicant self-reporting. If an
applicant provides a principal owner’s race, sex, or ethnicity, the FI would report this
information and would have no obligation to verify it.
Not only would this proposed requirement be extraordinarily uncomfortable for the bank
employee conducting the visual observation, but it would be in direct contradiction to the
applicant’s wishes not to identify their race or ethnicity. This right is clearly stipulated in law,
and the Bureau’s proposed requirement would be an end-run around that right.
Further, and as noted in the SBREFA Outline, requiring reporting based on visual observation or
surname could create unwarranted compliance burdens in the context of small business
lending. These burdens may include the costs to create and maintain policies and procedures;
costs of applying such policies and procedures in a consistent manner; costs to conduct ongoing
training; and costs to audit compliance.
Finally, if the public is going to rely upon this dataset for policy decisions and a better
understanding of the market, then the Bureau should do its best to ensure that the data is
accurate and not subjective. Including guesses and hunches in a dataset do not lead to sound
conclusions. ICBA strongly urges the Bureau to rescind its proposed requirement for banks to
conduct visual observations and surname analyses of applicants.
The CFPB should allow for self-identification and not require FIs to supplant applicant wishes
with their own guesses. Instead, if response rates to demographic inquiries are so low due to
fear of discrimination, a better method of gathering data would be to provide the applicants
with an online portal to self-identify that ensures their demographic anonymity (discussed
further, below, in the firewall section).
b) Pricing Information
Also not required by statute, the CFPB is proposing to require FIs to report:
(1) the interest rate that is or would be applicable to the covered credit transaction;
(2) the total origination charges for a covered credit transaction;
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(3) the broker fees for a covered credit transaction;
(4) the total amount of all non-interest charges that are scheduled to be imposed over
the first annual period of the covered credit transaction;
(5) the difference between the amount advanced and the amount to be repaid for
merchant cash advances; and
(6) information about any prepayment penalties applicable to the covered credit
transaction.
The Bureau is proposing to include these discretionary data points because it believes that
heightened risks to fair lending and small business development may arise from different
pricing for the same products and the selective marketing of higher-priced or even predatory
and unsustainable products.
ICBA has an issue with these proposed data points on two fronts discussed more fully below.
First, though different pricing for the same products may evidence predatory or discriminatory
lending, the proposed data points will not be gathering pricing for the same products. Second,
pricing will not accurately capture the ancillary products and services that community banks
offer to their customers, where a pricing premium is acceptable for the higher quality product
and services.
i) Comparison of heterogeneous commercial products will not yield significant
findings.
The Bureau believes pricing data are important because the statutory data points alone offer:
(1) limited insight into underwriting disparities and (2) no insight into predatory prices or
pricing disparities. The Bureau notes that pricing data in HMDA has been critical in identifying
disparate pricing among protected classes.
However, instead of giving the Bureau and researchers the data set to make statistically sound
findings, the collection of pricing information is much more likely to increase unsound findings
and allegations. Pricing could be publicly reported with the assumption that like products are
being compared against other like products, but without contextual information that would
explain the pricing variations due to factors such as the nature of the collateral, credit scores,
size of down payment, compensating deposit balances, bundled services, etc.
Unlike other types of consumer credit, each small business has its own distinctive
characteristics with unique credit needs. Existing business lending practices do not conform to a
standard data collection practice and would require extraordinary change to comply. Unlike the
residential mortgage market, where there is a standard portfolio of products, each small
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business is different from others, each has its own needs, and as such, each small business loan
is similarly distinct from other small business loans.
Discerning discrimination based on pricing for consumer products is a much more established
and tenable proposition. There are many fewer variables, and the market has largely been
homogenized and standardized through a robust secondary market. Such a market does not
exist to the same degree for commercial lending. ICBA is concerned that efforts to collect
pricing data, as well as several other data points in this proposal, will push the industry in that
direction. Thus, the customized, high-touch relationship bank model that community banks
offer will be eradicated.
ii) Pricing premium data point would not reflect small business customers’ preference
for community banks.
Apart from providing credit to their small business customers, community banks
overwhelmingly provide valuable ancillary services to their customers, such as acting as advisor
or consultant. For example, community banks often know commercial zoning laws in their local
community just as well as an official at city hall. They have the familiarity and local knowledge
that is unparalleled, and small business customers depend on and benefit from that knowledge.
As such, pricing data from a community bank may appear inflated when compared to other FIs,
but that price premium includes these ancillary services. This is a data point, that like many
other discretionary data points proposed, will lead to erroneous conclusions.
Apart from ICBA’s objection to including pricing terms as a data point, ICBA stresses that the
Bureau should eliminate pricing data points that are uniformly assessed to all credit applicants,
or fees assessed from third parties. For example, if all applicants are charged a $50 annual fee
or 0.25 percent broker fee, there is no disparate allocation of those fees, and as such, would
not aid the Bureau or the public in determining fair lending violations. Therefore, if certain
pricing data will not be useful toward the Bureau’s goals, then it should not be collected.
c) NAICS Code
Even though it is not required by statute, the Bureau is proposing that FIs collect and report an
applicant’s 6-digit NAICS code. ICBA objects to the inclusion of this data point. Not only is it not
required by statute, but it does not provide information that would inform fair lending scrutiny.
Further, many community banks have expressed an unfamiliarity with NAICS or do not currently
collect it - this would be an additional burden placed upon them.
The Bureau cites the identification of high-risk industries, such as those with high rates of
businesses leaving the market or that deal primarily in cash transactions, as potential evidence
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in determining fair lending violations. The Bureau should acknowledge that these decisions are
indicative of risk tolerance – not of fair lending violations. Collecting this information could
present disparities of lending to industries, but it would not portend disparate treatment of
protected classes of borrowers.
Separately, and as discussed below, the combination of NAICS code with statutorily mandated
data points is the most significant risk to customer privacy.
d) Application Method
The CFPB is proposing to require FIs to collect and report application method or the means by
which the applicant submitted the application to the FI. ICBA strongly opposes this proposed
requirement. Not only is this data point not mandated by statute, but it was also not
considered in the SBREFA Outline and was only requested by one SER panel participant.
Currently, the vast majority of community banks do not collect nor record the application
method. This would be a new data construct if finalized. The complexity of this data point will
likely lead to unintentional errors. Additionally, including this data point is unlikely to achieve
the CFPB’s stated goals. This suggests that the Bureau should remove this proposed data point.
This data point is needlessly complex and unlikely to provide the Bureau or public with
meaningful evidence of discrimination. Other stated policy goals can be achieved by combining
other statutorily mandated data points.
i) Needless Complexity
Though complying with “application method” by selecting in-person, telephone, online, or mail
seems simple on its face, the lengthy official comments indicate that compliance will almost
certainly not be simple. Proposed comment 107(a)(3)-1 would explain how FIs are to choose
which application method to report, including via “waterfall approach” when they have contact
with an applicant in multiple ways. The official comments then provide detail in the “waterfall
approach” at which point the complexity of compliance becomes apparent.
• Proposed comment 107(a)(3)-1.i would provide that a FI reports the application method
as “in-person” if the FI, or another party acting on the FI’s behalf, meets with the
applicant in person (for example, in a branch office, at the applicant’s place of business,
or via electronic media with a video component).
• Proposed comment 107(a)(3)-1.ii would provide that a FI reports the application
method as “telephone” if the FI, or another party acting on the FI’s behalf, did not meet
with the applicant in person but communicated with the applicant by telephone or via
electronic media, without a video component.
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Proposed comment 107(a)(3)-1.iii would provide that a FI reports the application
method as “online” if it, or another party acting on the FI’s behalf, did not meet with the
applicant in person and did not communicate with the applicant by telephone but
communicated with the applicant through an online application, electronic mail, text
message, and/or some other form of online communication.
Proposed comment 107(a)(3)-1.iv would provide that a FI reports the application
method as “mail” if the FI, or another party acting on the FI’s behalf, did not meet with
the applicant in person and did not communicate with the applicant by telephone but
communicated with the applicant in writing via United States mail, courier or overnight
service, or hand-delivery (including hand-delivery of documents via an overnight drop
box or at a teller window).
Proposed comment 107(a)(3)-2 would provide guidance on what application method a
FI would report for interactions with applicants, both online and by mail. A FI would
report application method based on the method by which it, or another party acting on
its behalf, requested the ethnicity, race, and sex of the applicant’s principal owners.

Though likely intended to be comprehensive and illustrative, this “waterfall approach” is very
complicated and prone to unintended errors. Apart from the subjectivity and differing trigger of
“application” from FI to FI, there will undoubtedly be situations where the applicant initially
meets with the FI telephonically, “submits the application” via mail or email, but only meets
with the FI in-person at some point before a credit decision is made but after the “application”
was submitted.
This is an incredibly complex data point that presents limited value. The CFPB should not
include this data point in the final rule.
ii) Unlikely to Provide Evidence of Discrimination from Bad Actors
The Bureau contends that this data point will monitor for discouragement of applicants. This
contention is reasonably based on the “bad actor theory” – that certain bad actors will
discriminate against protected classes of people based on their appearance, and that
correlating certain application methods (in-person or remote) with adverse credit decisions can
ferret out that illegal discrimination. That theory, though, is based on the faulty assumption
that bad actors will accurately report this data point.
For example, if a bad actor were indeed discouraging certain protected classes of applicants, it
is likely that the bad actor would misreport other data points of this rule that would evidence
their illegal activity. Only the good actors that do not illegally discriminate will accurately record
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this data point, and therefore, the data is unlikely to show a correlation between application
method and discouragement.
The Bureau also explains that data on application method would assist in analyzing data
reported under, and assessing compliance with, proposed §1002.107(a)(20), which requires FIs
to collect principal owners’ ethnicity and race via visual observation or surname in certain
circumstances. Yet, here again, the Bureau uses the faulty logic that a bad actor will accurately
report the data that will evidence their non-compliance with other portions of the rule.
iii) Achieving Stated Policy Goals by Combining Already Collected Information
Finally, the Bureau believes that application method may help users of 1071 data analyze the
extent to which FIs may be providing access to credit online or by telephone in “credit deserts”
where FIs do not have branch operations. However, this data could easily be inferred by
matching portions of 1071 statutorily mandated data with other publicly available data.
For example, collecting the census tract of the loan proceeds will indicate whether the loan was
indeed originated in a credit desert or in an area where the FI does not have a branch presence.
In either such case, the Bureau would be able to analyze the extent to which applicants are
receiving credit online or by telephone without creating the additional burdensome data point.
e) Denial Reasons
Though not required by statute, the Bureau is proposing to require FIs to report the principal
reason or reasons the FI denied the covered application. Proposed comment 107(a)(11)-1
explains that a FI complies with proposed §1002.107(a)(11) by reporting the principal reason or
reasons it denied the application, indicating up to four reasons. The Bureau notes that its
proposed approach for this data point largely mirrors the Regulation C approach for denial
reasons.
Apart from the privacy concerns (noted below), ICBA continues to recommend that this data
point should not be required but should be optional for FIs. If the Bureau believes that including
denial reasons might reduce the risk of erroneous conclusions and fair lending actions, then the
Bureau should grant FIs the discretion of including those data points, dependent on their own
risk appetite and mitigation strategies.
However, if the Bureau elects to include this data point, ICBA believes that the denials reason
categories listed constitute a full picture of reasons that credit is typically denied.
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f) Number of Workers
Another data point not required by statute but being proposed by the Bureau is the number of
workers that the small business applicant employs. The Bureau believes that this data point
would aid in fulfilling the business and community development purpose of section 1071.
Once again, ICBA objects to the proposed inclusion of this discretionary data point. The Bureau
is correct in recognizing that many banks that do not originate SBA loans do not typically collect
the number of employees in a company. Making this more difficult, the Bureau has changed the
SBREFA Outline contemplated “employee” data point and is now proposing “workers,” which
would include contractors and others that are not necessarily employed by the applicant. This
information is not necessarily known by the applicant, will have little value toward enforcing
fair lending laws, and will likely generate error and bad data.
If the Bureau proceeds to retain this proposed data point, ICBA recommends that the final rule
allow principal owners to report themselves as workers, which would be more in line with
common parlance and avoid confusion.
g) Time in Business
Though not required in statute, the Bureau believes that data providing the time in business of
a small business applicant would aid in fulfilling both the business and community development
and fair lending purposes of section 1071. The proposed rule would require a FI to collect and
report the time the applicant has been in business, described in whole years, as relied on or
collected by the FI.
The Bureau explains that time in business information could help explain differences in
underwriting risk among small business applicants and thus avoid misinterpretation of the
section 1071 dataset. However, this rationale is undercut by the Bureau’s proposed
requirement for the FI to report time in business using owner or management experience
rather than the age of the business itself. Similarly, the Bureau’s rationale is diminished by the
proposed requirement that the owner with the greatest number of years is reported when the
applicant has multiple owners with different numbers of years operating that business.
While ICBA agrees with the Bureau that the inclusion of time in business data could help
mitigate the concerns of data misrepresentation, the proposed rule provides an example where
data indicating that a small business applicant is a start-up with little experience, or financial
history could provide a legitimate business explanation for why the FI denied the application or
approved it for less credit than was applied for. ICBA urges the Bureau to make such data
optional as a mitigant, not a requirement.
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h) Application Recipient
The Bureau is proposing to require FIs to collect and report the application recipient, meaning
whether the applicant submitted the covered application directly to the FI or its affiliate, or
whether the applicant submitted the covered application indirectly to the FI via a third party.
Proposed comment 107(a)(4)-1 would clarify that if a FI is reporting actions taken by its agent
consistent with proposed comment 109(a)(3)-3, then the agent is considered the FI for the
purposes of proposed §1002.107(a)(4).
Once again, this data point is not required by statute nor was it considered in the SBREFA
Outline. The Bureau believes that the proposed collection of application recipient may help
users of the data understand whether FIs making credit decisions are directly interacting with
the applicant and/or generally operate in the same community as the applicant.
Though the Bureau might believe that this data point would “improve the public’s
understanding of the structure of small business lending originations across the market,” it is a
data point that, in the vast majority of cases, is not currently collected by community banks and
would be an undue burden to achieve the Bureau’s aspirational goal, contrary to the Bureau’s
belief that this data point should not be difficult to collect and report. Further, application
recipient would not be dispositive evidence of fair lending violations. ICBA strongly
recommends that the CFPB use their discretionary authority wisely and establish a compelling
nexus between the statutory goals and discretionary data points.
i) Credit Type
The Bureau believes that three additional data fields should spring from “credit type,” which is
explicitly enumerated in statute. The Bureau is proposing to require FIs to collect and report the
following information regarding the type of credit applied for or originated: (i) the credit
product; (ii) the type or types of guarantees that were obtained for an extension of credit, or
that would have been obtained if the covered credit transaction was originated; and (iii) the
length of the loan term, in months, if applicable.
Despite the added complexity of requiring three data points for the one listed in statute, ICBA
believes that the Bureau has accounted for and addressed some of the concerns that
community banks have raised related to this data point. In particular, ICBA appreciates that the
data points allow for the simple reporting of counter offers and the ability to mark fields as “not
provided by applicant” in the case of incomplete applications.
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However, ICBA continues to object to additional credit amounts, such as line increases,
counting as a separate credit product. Not only will it be duplicative to capture the same
information in a line increase as was captured from the initial origination, but it will also
artificially inflate a FI’s loan volume activity, thereby significantly increasing the number of
community banks that would be covered FIs.
j) Credit Purpose
Section 1071 requires FIs to collect and report the type and purpose of the loan or other credit
for which the applicant is applying. The Bureau is proposing to require that FIs collect and
report the purpose or purposes of the credit applied for or originated. The Bureau is also
proposing to add “not applicable” to the purposes list for use when an application is for a credit
product that generally has indeterminate or numerous potential purposes, such as a credit
card. Proposed comment 107(a)(6)-5 would also explain the use of “not applicable” as a
response.
ICBA supports the proposed compilation of credit purpose, especially the flexibility of “not
applicable” fields or “not provided by applicant and otherwise undetermined” options. ICBA
also appreciates that FIs would be able to order the “credit purposes” according to their own
discretion. ICBA believes that these accommodations will facilitate compliance while still
achieving the policy goals of the law.
k) Amount Applied for
Section 1071 requires FIs to collect and report “the amount of the credit or credit limit applied
for,” and the Bureau is proposing in § 1002.107(a)(7) to require that a FI collect and report “the
initial amount of credit or the initial credit limit requested by the applicant.” Proposed
comment 107(a)(7)-1 would explain that a FI is not required to report credit amounts or limits
discussed before an application is made but must capture the amount initially requested at the
application stage or later.
As ICBA discussed in response to the SBREFA Outline, an applicant will often state a specific
amount early in the application process, but the amount will usually change during the process
for various appropriate reasons. Arriving at an applied for amount is a complex, iterative
process, and the reporting requirement should be flexible. As such, ICBA appreciates that the
proposed rule accounts for this iterative process by not requiring FIs to report the amounts
discussed before the application is made, thereby accommodating preliminary informal
interactions.
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However, it should be noted that applicants’ stated credit desires can be arbitrary, and
comparing the initial amount requested against the amount approved could be misleading and
is not a reliable measure of the health or efficacy of small business lending. Though this cannot
be addressed in the data reporting field, ICBA stresses that the Bureau should incorporate these
concerns when determining which data to publish on a loan-level basis (discussed further,
below).
l) Amount Approved or Originated
Section 1071 requires FIs to collect and report “the amount of the credit transaction or the
credit limit approved.” The Bureau is proposing that the amount approved or originated be
collected and reported as follows:
(i) for an application for a closed-end credit transaction that is approved but not
accepted, the FI collects and reports the amount approved by the FI;
(ii) for a closed-end credit transaction that is originated, the FI collects and reports the
amount of credit originated; and
(iii) for an application for an open-end credit transaction that is originated or approved
but not accepted, the FI collects and reports the amount of the credit limit approved.
This proposed treatment closely tracts with what was contemplated in the SBREFA Outline, and
as such, ICBA has no suggested changes. It is important to highlight, though, ICBA’s support for
the proposed treatment of counteroffers pursuant to proposed comment 107(a)(8)-5. The
proposed comment explains that if an applicant agrees to proceed with consideration of a
counteroffer for an amount or a limit different from the amount for which the applicant
applied, and the covered credit transaction is approved and originated, the FI reports the
amount granted.
In contrast, if an applicant does not agree to proceed with consideration of a counteroffer or
fails to respond, the institution reports the action taken on the application as denied and
reports “not applicable” for the amount approved or originated. ICBA believes that this
treatment of counteroffers appropriately allows for the negotiations that are prevalent in small
business lending.
m) Action Taken
ECOA section 704B(e)(2)(D) requires FIs to report the “type of action taken” on an application.
As such, the Bureau is proposing in §1002.107(a)(9) to require reporting of the action taken by

24

the FI on the covered application, reported as originated, approved but not accepted, denied,
withdrawn by the applicant, or incomplete, which is largely consistent with Regulation C. 20
ICBA supports the Bureau’s proposal to categorize all incomplete applications as a single
category of “incomplete,” rather than incomplete denials separate from notices of
incompleteness. This should provide FIs with easier compliance and less opportunity for error.
Regarding the treatment of counteroffers that are not accepted, ICBA believes that they should
be reported as “approved but not accepted,” as that classification would appropriately capture
the situation where the applicant was approved for credit yet declined to accept the credit
offer. This approach also more appropriately reflects the availability of credit in the market.
n) Action Taken Date
ECOA section 704B(e)(2)(D) requires FIs to collect and report the “date of such action.” The
Bureau is proposing to require “action taken date” to be reported as the date of the action
taken by the FI, largely in coordination with Home Mortgage Disclosure Act implementing
Regulation C approaches.
While ICBA has no recommendations related to the proposed treatment of “action taken date”,
ICBA strongly opposes the additional data points contemplated in the section-by-section
analysis of the proposed rule. Specifically, ICBA objects to the requirement for FIs to record
separate data points for the date the application was approved and the date of disbursement of
funds (for term loans) or funds availability (for lines of credit). ICBA believes that to do so, the
Bureau would be chasing ever-increasingly de minimis data points that have diminishing value.
Reporting the time elapsed between when an application is approved, when the closing
occurred or the account was opened, and when the applicant actually received the loan funds
or access to funds adds inordinate degrees of complexity that draws out the compliance
process much longer than needed to meet the objectives of the law.
o) Census Tract
Section 1071 requires FIs to collect and report “the census tract in which is located the principal
place of business of the . . . applicant.” The Bureau is proposing to require FIs to collect and
report the census tract data point using a “waterfall” approach. Under the Proposal, FIs would
report the census tract of the address or location where the proceeds of the credit applied for
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or originated will be or would have been principally applied. If that information is unknown,
then the FI reports the address or location of the main office or headquarters of the applicant.
Finally, if even that information is unknown, then the FI reports another address or location
associated with the applicant.
This approach is similar to the one contemplated in the SBREFA Outline and of which ICBA is
supportive. It adequately reflects banks’ preference to match existing regulatory requirements,
such as Regulation C and CRA. ICBA also welcomes the Bureau’s proposed safe harbor, which
would state that an incorrect entry for census tract is not a violation of ECOA or Subpart B if the
FI obtained the census tract by correctly using a geocoding tool provided by the Federal
Financial Institutions Examination Council (“FFIEC”) or the Bureau. However, as discussed
below, ICBA is significantly concerned about the risk to small business customer privacy if
census tract and other data points are publicly reported.
p) Gross Annual Revenue
Section 1071 requires FIs to collect and report “the gross annual revenue of the business in the
last fiscal year of the . . . applicant preceding the date of the application,” and the proposed rule
would require reporting of the gross annual revenue of the applicant for its preceding full fiscal
year prior to when the information is collected.
ICBA supports the proposed comments that would clarify that a FI need not verify gross annual
revenue information provided by the applicant and is permitted – not required – to report the
gross annual revenue for the applicant that includes the revenue of affiliates as well.
q) Minority-owned and Women-owned Business Status
Consistent with its approach during the SBREFA process, the Bureau is proposing to require FIs
to collect and report whether an applicant is a minority-owned business and/or a womenowned business. Proposed appendix F includes a requirement that a FI inform an applicant that
the applicant is not required to respond to the FI’s questions regarding the applicant’s minorityowned and women-owned business status, and a prohibition on FIs requiring applicants to
provide this information. Proposed appendix E, which is a sample data collection form, would
include a question about minority-owned and women-owned business status and related
information to assist applicants with responding to the question.
ICBA supports the Bureau’s proposed approach in collecting this information and particularly
welcomes the model forms in appendix F and E. ICBA also appreciates that the Bureau is
keeping with the spirit of the law by allowing applicants to refuse to answer the question and
permitting FIs to reflect that refusal in the data collection field.
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r) Number of Principal Owners
The Bureau is proposing that FIs collect and report the number of principal owners of a
business, defined as a natural person who directly owns 25 percent or more of the equity
interests of the business. Additionally, while the ownership interest of a small business may be
straightforward in certain cases and specified in a legal organizational document in other cases,
certain legal structures make determining ownership equity extremely difficult, at best. ICBA
questions the utility of this information, especially in cases that might inadequately describe or
erroneously imply the ownership structure of the applicants.
s) Application Date
ECOA section 704B(e)(2)(A) requires FIs to collect and report the “date on which the application
was received.” Here, the Bureau is proposing to require reporting of the application date as the
date the covered application was received by the FI, or the date on a paper or electronic
application form. Proposed comments 107(a)(2)-1 and -2 would clarify the need for a FI to take
a consistent approach when reporting application date and provide guidance on how to report
application date for indirect applications.
Additionally, the Bureau is proposing a safe harbor, which would provide that a FI does not
violate proposed subpart B if it reports on its small business lending application register an
application date that is within three calendar days of the actual application date.
Given community banks’ familiarity with Regulation C, ICBA supports the proposal’s treatment
of application date. However, while ICBA welcomes safe harbors, the utility of this safe harbor
is difficult to envision. For example, it is not clear who would determine, or how it would be
determined, that the “actual” application occurred on a date other than the one recorded by
the FI. Given that the definition of “application” provides an inherent degree of flexibility and
subjectivity, ICBA contends that the date the FI provides is the “actual” date. In the alternative,
ICBA requests the Bureau to provide additional official commentary that illustrates how this
safe harbor would operate.
t) Unique Identifier
Given that the ECOA section 704B(e)(2)(A) requires FIs to collect and report “the number of the
application,” the Bureau is proposing to require that FIs report an alphanumeric identifier
starting with the legal entity identifier (“LEI”) of the FI. This unique alphanumeric identifier
would be required to be unique within the FI to the specific covered application and would be
required to be usable to identify and retrieve the specific file corresponding to the application
for an extension of credit.
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Community banks have noted their preference not to be required to create this identifier too
early in the credit origination process.
4) The Proposed Rule presents grave concerns regarding customer privacy.
The Bureau is required to annually make the data it receives from FIs available to the public in
such form and in such manner as the Bureau determines by regulation 21; however, the Bureau
may, “at its discretion, delete or modify data collected under [section 1071] which is or will be
available to the public, if the Bureau determines that the deletion or modification of the data
would advance a privacy interest.”
ICBA believes that the Bureau must be aggressive in protecting the privacy interests of small
businesses and err on the side of caution. Publishing certain data points in unedited,
application-level format will likely lead to the re-identification of small businesses and create
risks to the privacy interests of applicants.
a) Sensitivity of Data Points When Combined
After the Bureau receives at least one full year of 1071 data from FIs following the compliance
date of the final rule, the Bureau intends to issue a policy statement in which the Bureau would
set forth its intended modifications and deletions of data that will be subject to public release.
Before conducting the balancing test or collecting a year of data, the Bureau should run
preliminary tests to understand the reidentification potential of NAICS codes and census tract
data. These data create a unique set of records that can be accurately matched to records in
other publicly available datasets identifying an applicant or a related natural person. It is
illustrative to provide an example of how powerful the combination of NAICS code and census
tract is in reidentifying small businesses.
For example, census tract 9668 has 3,726 residents in which the town of Lewisville, OH is
located, with a population of 176 residents. In the town of Lewisville is the “Lewisville Vintage
Farmhouse,” with a Yelp page that describes it as an antique store. This implies it has a NAICS
code of 453310 – used merchandise store. After searching Yelp and US Census Bureau websites,
it does not appear as if another business with NAICS code 453310 exists in Lewisville, OH or
anywhere else in census tract 9668. Therefore, if “Lewisville Vintage Farmhouse” sought a loan,
the combination of its census tract and NAICS code makes reidentification a near certainty,
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along with the owner’s gross annual income, potential reason for denial, and sensitive
demographic information.
Once again, the Bureau does not need to collect a year of data to determine the potential of
reidentification from certain data points.
b) Opportunity to Comment on the Privacy-Balancing Test
The CFPB states its intention to issue a policy statement that addresses privacy concerns after
the rule is in effect for at least one year. The Bureau states it does not intend to allow for or
consider public comments in response to the policy statement, but in lieu, asks for comments
on a partial and incomplete description of the privacy-balancing test.
A full explanation of the balancing test design and its application would help stakeholders
consider the potential reputational risks associated with data disclosure. Additionally, the
Bureau should issue the policy statement subject to public comment to provide opportunities
for public feedback on privacy issues.
5) FIs should have a minimum of three years to comply, or the rule should be implemented
on a staggered basis.
The Bureau is proposing a compliance date of 18 months after the rule’s effective date. We do
not believe 18 months provides community banks sufficient time to comply with a rule this
complex. Compliance with Section 1071 will require significant investment in training and
technology. For small banks, this process is made more difficult because they will be dependent
on third party vendors to develop new systems, platforms and training modules, rather than
developing them internally.
In our view, a compliance date three years after the rule’s effective date is more appropriate.
This will allow banks and their third-party processors to develop compliance systems – a
process that they cannot begin in earnest until the rule is final. Having these systems in place
will provide banks an opportunity to integrate new systems into their existing frameworks.
In the alternative, we advocate a tiered timeline for compliance. Larger FIs, those with assets in
excess of $10 billion, could have a compliance date set two years after the rule’s effective date,
while smaller, lower volume lenders would be given 36 months to comply with the rule. This
approach would allow the Bureau to collect a significant amount of small business data earlier,
while also providing third party processors additional time to develop and integrate their
compliance products.
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6) The “Firewall” provision demonstrates the need to exclude community banks from
coverage.
ECOA section 704B(d)(1) states that “[w]here feasible,” underwriters and other officers and
employees of a FI or its affiliates “involved in making any determination concerning an
application for credit” cannot have access to any information provided by the applicant
pursuant to a request under 704B(b). 22 Additionally, under ECOA section 704B(d)(2), if the FI
determines that an underwriter, employee, or officer involved in making a determination
“should have access” to any information provided by the applicant pursuant to a request under
704B(b), the FI must provide a notice to the applicant of the underwriter’s access to such
information.
ICBA is concerned that small community banks will be disproportionately burdened by this
firewall provision, as they are the most likely to have a limited sized staff that cannot feasibly
firewall the information. Apart from the additional burden, smaller community banks might be
adversely impacted from a competitive perspective if they are covered by this rule. For
example, the notice to the applicant will presumably not be provided by large FIs or fintechs
that could more easily create firewalls, and as such, there might be a perception among
applicants that those FIs are less likely to discriminate because they have firewalled the
information. This could lead applicants to seek credit only from larger FIs or fintechs.
Similarly, applicants might be uncomfortable in providing demographic information to banks if
they receive notice that their information will not be firewalled, resulting in more applicants at
community banks opting not to disclose their demographic information, and in turn, more
community bank employees having to guess the applicant’s race and ethnicity based on visual
appearance or surname.
The Bureau should exempt small FIs, such as community banks, from the firewall requirement
for the reasons discussed above. Alternatively, the CFPB could require all FIs to provide the
notice to all applicants, regardless of whether the information is firewalled. This option would
remove the regulatory, market, and misperceived reputational advantage that larger FIs would
hold over smaller ones.

This includes information regarding the women-owned and minority-owned business status and the race, sex,
and ethnicity of the principal owners.
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ICBA suggests that the Bureau establish an online system or portal, where borrowers could
input their sensitive, demographic information that is matched with a unique identifier. The
unique identifier is used to match the applicant demographic with loan information. Not only
would such a portal solve for the notice requirements, but it would also solve for the sensitivity
of the data, providing applicants with assurance of confidentiality, and promoting selfreporting. If the Bureau chooses to not provide this portal, then it should allow for a private
market solution that could facilitate this option that demonstrates compliance with these
proposed provisions.
Finally, if the Bureau creates or allows for the use of a portal, it is imperative that FIs be able to
match their records with the portal’s records after a final decision has been made on the
application so that FIs can perform back testing and internal audits to determine whether their
operations are complying with fair lending laws. This would support the long-held tenet that
self-identification and remediation are encouraged in the supervisory space.
7) Cost-Benefit Analysis
Section 1022 of the Dodd-Frank Act requires the Bureau to consider the costs and benefits of
the regulations it prescribes. 23
Certain regulations run the risk of becoming too costly and burdensome, and therefore
frustrating their own purpose. If Bureau regulations impose costs on lenders that are too high,
those lenders will inevitably be compelled to (1) pass costs on to consumers and/or (2) exit the
market entirely. Both outcomes result in harming the consumers that the Bureau intends to
protect and may leave them worse off than if the regulation had never been promulgated.
We do not contend that Section 1022 requires the Bureau to abstain from prescribing a
regulation if it concludes that the costs outweigh the benefits. Indeed, as we believe is the case
with Section 1071, the Bureau may be required by a separate provision to finalize a rule that
results in costs that are self-frustratingly high. However, as a matter of public policy, it is
incumbent on the Bureau to minimize the costs associated with implementing the law. In the
case of this rulemaking, that means not requiring the collection of data points that are not
statutorily required and exercising its Section 1022(b)(3) authority to exempt certain small
institutions that will be disproportionately impacted by new compliance obligations.
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Having made the preceding general observations regarding the Bureau’s cost-benefit analysis
requirements, ICBA’s comments regarding the analysis of cost and benefits for the Bureau’s
implementation of Section 1071 follow below.
a) Costs to Covered FIs
We agree with the Bureau’s decision to analyze costs in two categories: “one-time” and
“ongoing,” with one-time expenses defined as “expenses that the FI would incur initially and
only once to implement changes required in order to comply with the requirements of the new
rule” and ongoing costs defined as “expenses incurred as a result of the ongoing reporting
requirements of the rule, accrued on an annual basis.” 24 Both categories are significant because
the one-time costs of compliance may force existing small business lenders to exit the market
and prevent new small business lenders from entering the market, both of which reduce
consumer choice. Ongoing costs may also contribute to the decision to exit the small business
lending market but are significant because they are most likely to be partially or wholly passed
on to consumers in the form of application or origination fees or higher interest rates.
To estimate the cost to FIs, the Bureau relies on its previous experience with HMDA”. 25 We
agree that the HMDA data collection is the closest existing parallel to Section 1071 data
collection but emphasize that there are significant differences between the mortgage lending
and small business lending lines of business. Specifically, for community banks with a
relationship lending business model, small business lending is likely to be much more
individualized than mortgage lending.
Very few community banks have a standard small business application form or process, and
every loan is unique. Some small businesses frequently borrow relatively small amounts from
community banks. In these cases, so long as the business is healthy and is current on paying its
outstanding loans, the amount of paperwork may be very low. On the other hand, where a
business is new, or where the loan amount is high, the bank may conduct significant due
diligence, far beyond what would be required to originate a home mortgage loan. Because of
these differences, the point at which reporting requirements are triggered will vary from loan
to loan. Additionally, bankers may collect much of the required information from some
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borrowers already, but not for others. This will require additional data collection from some
borrowers, therefore complexifying the application process.
While it is difficult to estimate the one-time costs of compliance, which will vary significantly
from institution to institution, the Bureau’s estimate of $58,400 for small depository
institutions is very likely on the low-end. We believe that one-time costs will likely be in the
high-tens to low-hundreds of thousands of dollars for the smallest banks and will cost mid-sized
community banks several times more (not less, as the Bureau estimates). 26 It is likely that a
significant portion of these startup costs for small lenders can be avoided if the Bureau
exempts community banks under $1.3 billion, provides partial exemption from discretionary
data points, or adopts tiered compliance dates, allowing third party providers time to bring
their products to market.
To estimate the ongoing costs of this regulation, ICBA surveyed its membership. Based on this
survey, we believe that being required to hire new employees to manage compliance
obligations will be the biggest cost associated with Section 1071. In contrast to large banks that
employ thousands of employees to manage compliance, approximately 80% of community
banks surveyed reported employing 25 or fewer full-time employees (“FTEs”) dedicated to
small business lending. 50% employed 10 or fewer FTEs in a small business lending role. These
small staffs are already stretched thin and will require significant retraining to comply with the
proposed rule. As a result, 58% of community banks surveyed reported that they will likely be
required to hire additional FTEs to in order comply with the rule.
If a bank is required to hire even one additional FTE, the cost estimate would exceed the
Bureau’s own estimated time commitment of 716 staff hours per year for small (Type A)
depository institutions. 27 This time estimate amounts to 17.9 weeks of full-time work per year,
or about 1/3 of a single FTE. Therefore, we believe the Bureau’s estimate significantly
understates the cost to small community banks.
b) Costs to Small Businesses
According to the NPR, “[t]he Bureau expects the direct costs of the proposed rule to small
businesses will be negligible, especially compared to the overall cost of credit.” 28 We strongly
disagree with the Bureau’s characterization of the proposed rule’s cost to small businesses. If
Section 1071 is implemented as proposed, it will result in fewer credit options for small
businesses and a reduction in their ability to shop around for credit. To the extent that Section
86 Fed. Reg. 56556.
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1071 prompts market exit or consolidation, small business borrowers may lose access to local
lenders that understand their business and are willing to provide financial advice and tailored
loan products. In addition, if lenders implement an application fee to offset the costs of 1071
compliance, borrowers will be less likely and less able to shop around for a loan with the best
interest rate. This can result in significant long-run expense for the business.
In our survey of community banks, 64% of bank respondents indicated that they would be
likely to charge a small business loan application fee to offset the cost of compliance. This
illustrates that the direct costs to small businesses are very real and not remote and
speculative. Fifty-five percent of bankers, who reported that they would charge an application
fee, indicated that the fee would likely need to be $100 or more. For the smallest businesses,
a fee of this size is substantial enough to discourage shopping around for the best rate.
Additionally, small business borrowers will be required to provide additional data about their
business which may require significant additional time to compile. Lenders will be unwilling or
unable to proceed with loans without collecting the data required for Section 1071 reporting,
and a portion of the burden of compiling this information will fall on small businesses
themselves. In addition, borrowers will be asked questions about their race and demographic
information that they may be uncomfortable with, chilling their desire to seek credit from a
regulated institution.
However, the biggest cost to small businesses by far is the reduction of privacy this regulation
will create. The data points required to be reported and disclosed by this regulation create the
potential for re-identification of small business borrowers and public disclosure of sensitive
financial and other information relating to their business. Community banks have repeatedly
heard from their small business customers that privacy is a major concern. This concern is
evident in the overwhelming pushback from small businesses to the IRS reporting provision
recently proposed in Congress and by the Biden Administration, and from bankers’ experience
with PPP, where rates of compliance with the voluntary demographic disclosure were below
20%.
c) Benefits to Small Businesses and Covered FIs
On the other side of the ledger are the benefits supposedly created by the proposed rule. As
the Bureau concedes, “[q]uantifying benefits to small businesses presents substantial
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challenges.” 29 The NPR goes on to say that the Bureau “is unable to readily quantify any of [the
benefits of the proposed regulation] with precision, both because the Bureau does not have the
data to quantify all benefits and because the Bureau is not able to assess completely how
effective the implementation of section 1071 will be in achieving those benefits.” 30
In our view, the issue is starker. Section 1071 was enacted to ensure the credit needs of
women-owned, minority-owned, and small businesses are being met in accordance with fair
lending laws. This is a worthy policy objective, but it is poorly served by mandatory collection of
demographic information that has been illegal to collect previously and that small business
customers may prefer to keep private. We believe this regulation will ultimately decrease the
willingness of small business customers to seek credit and increase the cost of credit for the
small business borrowers it is intended to protect.
As for the benefits to FIs, we are skeptical of the Bureau’s claim that this regulation will help
them to “better understand the demand for small business credit products and the conditions
under which they are being supplied by other covered FIs.” 31 Community banks already have a
high understanding of the small business credit markets in their local communities. Disclosure
of Section 1071 data will not meaningfully increase this understanding because of the
individualized nature of each small business loan. Important information about how
competitors made credit decisions will still be missing from Section 1071 disclosures, therefore
the additional market insight gained will be limited. Because the Bureau will not capture or
publish all significant contextual information – arguably, rightfully so – there’s no significant
market benefit from the data’s publication.
8) Enforcement
For banks $10 billion or less in assets, the requirements of Section 1071 will be enforced under
Section 8 of the Federal Deposit Insurance Act by the appropriate Federal banking agency. 32
Enforcement actions can include the termination or suspension of deposit insurance, cease and
desist orders, the removal, prohibition, or suspension of bank officers, directors, or affiliated
parties, and civil money penalties. 33
While we view these potential enforcement actions as appropriate and in-line with other
regulations, we would urge them to be used sparingly in the 12 months following the rule’s
compliance date. Once systems are developed and integrated into small banks’ framework,
86 Fed. Reg. 56543.
Id.
31
86 Fed. Reg. 56543.
32
15 USC 1691c(a)(1).
33
See 12 USC 1818.
29
30

35

good faith errors may occur while they adapt to new complex collection and reporting
requirements.
a) 112(b) Bona Fide Errors
The proposed regulation includes a provision that says an error in compiling, maintaining, or
reporting data is a bona fide error if it was “unintentional and occurred despite the
maintenance of procedures reasonably adapted to avoid such an error.” 34 Bona fide errors are
not a violation of ECOA. ICBA supports the inclusion of this provision.
b) 112(c) Safe Harbors
The Bureau is proposing to provide several safe harbors, creating a set of errors that would not
constitute violations of ECOA. These safe harbors are:
i) Incorrect entry for census tract – Listing an incorrect census tract is not a violation if
the FI obtained the census tract by correctly using a geocoding tool provided by the
FFIEC or the Bureau. We support the inclusion of this provision but observe that it is
quite narrow. It will be difficult to prove whether a geocoding tool was used
correctly. Furthermore, we believe that latitude should be given if a census tract is
reported for a business where that business has a physical location, even if it is not
the business’s main address or census tract where loan funds are spent.
ii) Incorrect entry for NAICS code – Entry of the wrong NAICS code is not a violation
“provided that the first two digits of the NAICS code are correct and the FI maintains
procedures reasonably adapted to correctly identify the subsequent four digits.” 35
Once again, we strongly urge the Bureau not to require collection of NAICS data.
However, if NAICS data is collected, the proposed tolerance level is appropriate. We
also urge the Bureau to allow lenders to rely on NAICS codes provided by the
borrower, even if one of the first two digits of a borrower provided code is
incorrect.
iii) Incorrect determination of small business status – A bank that initially determines
that an applicant for a covered credit transaction is a small business, but later
concludes the applicant is not a small business does not violate ECOA if it collects
information about whether the applicant is a minority-owned business or a womenowned business, or the ethnicity, race, and sex of the applicant’s principal owners.
34
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ICBA supports the inclusion of this provision as it will prevent punishments for
banks that inadvertently collect sensitive demographic information about a larger
business. We also urge the CFPB to allow banks to rely on revenue information
supplied by borrowers when determining whether data collection under Section
1071 is required.
iv) Incorrect application date – Banks do not violate ECOA if the application date
reported is within three calendar days of the actual application. ICBA believes this
safe harbor is appropriate.
9) Section 1002.111 – Recordkeeping
a) 111(a) Record Retention
The small business loan data collected pursuant to the requirements of Section 1071 is required
to be: retained for at least three years; made available to the public, upon request, in a form
and manner prescribed by the Bureau; and made available to the public annually by the Bureau
in a form and manner they prescribe by regulation. 36 According to the Proposal, FIs would be
required to “retain a copy of its small business lending application register for three years after
the register is submitted to the Bureau.” 37 The Bureau is seeking comment on how to
implement recordkeeping requirements “in a manner that minimizes cost and burden
particularly on small FIs while implementing all statutory obligations.” 38
We believe that the Bureau could minimize the compliance burden on small institutions – while
still satisfying all of the requirements imposed by statute – by creating a centralized database of
small business loan data to which banks could report in real time. We propose a system by
which banks could, at their option, maintain a small business lending application register
internally, reporting annually to the CFPB OR report small business loan applications as they
are received through a secure online portal, so that records could be stored and maintained
at the CFPB.
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Small lenders may favor this latter approach because it would reduce the cost and risk
associated with maintaining a register internally. Additionally, reporting small business loan
applications to the Bureau could be integrated into the normal course of processing an
application, potentially reducing the compliance cost.
Information on an online portal should be analyzed and published annually and not as data is
submitted. Because banks cannot control the order that loan applications are submitted,
inadvertent disparities may occur in partial year data that would disappear as more applications
are submitted. The agency and members of the public should, of course, be able to view and
bring actions based on lending data from banks that publish in real time from previous whole
years.
Additionally, banks that choose to publish their data in real time should be able to view their
own lending data in real time. This would allow them the opportunity to correct erroneous
submissions and ensure more accurate data. It would also allow them to view their own record
of small business lending and to self-correct before a fair lending violation based on
discriminatory effect (also called disparate impact) occurs.
b) 111(b) Certain Information Kept Separate from the Application
According to the Bureau’s interpretation of ECOA section 704B(b)(2), 39 information about
“whether the applicant is a minority-owned business or a women-owned business and the
ethnicity, race, and sex of the applicant’s principal owners” 40 is required to be kept separate
from the rest of the application. We agree with the Bureau’s interpretation that this statutory
provision should be understood to refer to applicants’ responses to the inquiries regarding
minority-owned and women-owned business status in proposed § 1002.107(a)(18) and (19), as
well as the ethnicity, race, and sex of applicant’s principal owners in proposed
§1002.107(a)(20).” 41
As the Bureau observes, these data points have no bearing on the creditworthiness of an
applicant, and no FI would legally be permitted to inquire about this demographic information
but for Section 1071. For institutions that are required to comply with Section 1071, these data
points must be kept separate from the rest of the application to comply with the requirements
of the statute.
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The Bureau’s proposed regulation notes that “such information could be collected on a piece of
paper that is separate from the rest of the application form. To satisfy the requirement in
§1002.111(b), an applicant’s responses to the FI’s request pursuant to §1002.107(a)(18)
through (20) need not be maintained in a separate electronic system, nor need they be
removed from the physical files containing the application. However, the FI may, nonetheless,
need to keep this information in a different electronic or physical file to satisfy the
requirements of §1002.108.” 42 This section of the proposal is unclear, and we believe that the
Bureau should further clarify the requirements around when lenders will need to maintain
separate systems.
In considering implementation of this rule, we urge the Board to consider the implications of
the requirements noted above for the smallest lenders. When describing such processes, it is
easy to reduce, in the mind’s eye, the idea of compliance to simply another form or another
file. But in reality, the requirement to create and organize additional digital and physical files
requires a significant investment of time, technology, and training. This investment of time
imposes a real monetary cost, and once such a rule is implemented, the cost never goes away.
It recurs, year after year, application after application.
In a rule like this, where the consumer benefit of incremental data collection from small lenders
will be minimal, we strongly urge the Bureau not to dismiss these recurring costs to small
lenders when conducting their cost-benefit analyses. To the extent that this rule drives
consolidation and causes small, local lenders to merge or vanish, we believe a significant cohort
of small business borrowers, including women-owned and minority-owned businesses, will be
less well-served.
10) Use of previously collected data will provide efficiencies but will likely provide regulatory
advantage to larger FIs and fintechs.
In the SBREFA Outline, the Bureau emphasized that it was seeking to provide FIs with discretion
and flexibility in the timing of 1071 data collection considering their relationships with
applicants and the need to avoid unnecessary costs.
Proposed comment 107(b)-1 explains that, depending on the circumstances and the FI’s
procedures, certain applicant-provided data could be collected without a specific request from
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the applicant. For example, gross annual revenue could be collected from tax return
documents.
While this proposed comment and provision appears to be an accommodation, ICBA notes that
this provision will mostly accrue benefit to the largest FIs and fintechs that are able to employ
the use of data intermediaries to automatically populate much of the required data being
proposed, thereby quickening the time it will take for a small business applicant to apply for
credit compared to a traditional FI that will need to ask for and record every single data field.
This essentially creates a competitive advantage for certain FIs, based on nothing more than a
regulatory construct. If the Bureau cannot provide an appropriate remedy for this agencycreated advantage, then it should serve as another rationale to exempt community banks.
11) The Bureau should not require the verification of applicant-provided information.
The Bureau is proposing that the FI would be able to rely on statements of the applicant when
compiling data unless it verifies the information provided, in which case it would be required to
collect and report the verified information. 43 ICBA proposes that the Bureau remove the second
clause of this proposal and limit the requirement to the submission of applicant-provided
information, regardless of whether it is verified by the FI.
As the Bureau notes, section 1071 does not speak to verification; rather it refers only to
compiling and maintaining a record of certain information provided by an applicant. Though the
Bureau believes that requiring FIs to collect and report information that they have already
verified would not add operational difficulty, ICBA contests that belief. Requiring the reporting
of verified data would increase operational difficulty, in that if data is verified, it would be done
at a point in time that could be weeks removed from the date that the information was initially
collected on the application. Additionally, information may be collected by different staff for
different purposes on different platforms.
Though ICBA appreciates that the Bureau is not requiring FIs to verify information, compliance
burdens would greatly be eased if the Bureau’s final rule does not require the reporting of
subsequently verified information unless the FI opts to do so.
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CONCLUSION
While ICBA supports the stated goal and intent of section 1071 and the Bureau’s proposed rule,
we cannot support this rule in its proposed form. While the concerns we raised are on
community banks’ behalf, the ramifications of this rule will adversely affect community banks’
small business customers. Should you have any questions or would like to discuss this further,
please do not hesitate to contact us at Michael.Emancipator@icba.org or
Michael.Marshall@icba.org.
Sincerely,
/s/
Michael Emancipator
Vice President and Regulatory Counsel
/s/
Michael Marshall
Director, Regulatory Legal Affairs

