
 

Submitted Electronically
 
April 30, 2014 
 
Mr. Barry F. Mardock  
Deputy Director 
Office of Regulatory Policy
Farm Credit Administration
1501 Farm Credit Drive 
McLean, VA 22102-5090 
 
Re: Interim Final Rule--

(Say on Pay)--12 FR Parts 611, 620, and 630
 
We are writing to express ICBA’s
final rule (IFR) regarding the so
regulation referenced above.  ICBA agreed with the FCA’s previous decision to finalize 
this portion of the final rule and disagrees with the 
the ‘Say on Pay’ advisory vote provisions.   While the FCA states that it is necessary to 
adopt an IFR withdrawing the ‘Say on Pay’ provisions due to new legislation that 
Congress has adopted in recent months, ICBA disag
below that would provide for eventual implementation of these provisions while 
complying with Congressional 
 
Background of ‘Say on Pay’ Regulation
 
The FCA notes that on October 3, 2012, the 
officer compensation disclosures and related topics that amended parts 611, 612, 619, 
620, and 630.  Section 611.410 of the rule required Farm Credit System banks and 
associations (Farm Credit System institutions or FCSIs
binding, advisory votes on senior officer compensation in certain circumstances.
 
Specifically, FCA’s regulation required FCSIs to provide shareholders the opportunity to 
cast a non-binding, advisory vote on senior officer compensation.
required if either the CEO or the aggregate of all other senior officers’ compensation 

                                                
1 The Independent Community Bankers of America®, the nation’s voice for nearly 7,000 community banks of all sizes 
and charter types, is dedicated exclusively to representing the interests of the community banking industry and its 
membership through effective advocacy, best
 ICBA members operate approximately 24,000 locations nationwide, employ almost 300,000 Americans, and hold 
more than $1.3 trillion in assets, $1 trillion in deposits, and $800 bill
the agricultural community. For more information, visit 
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--Organization; Disclosure to Shareholders; Advisory Vote 
12 FR Parts 611, 620, and 630; RIN 3052-AD00 

We are writing to express ICBA’s1 views and recommendations on the FCA’s interim 
final rule (IFR) regarding the so-called ‘Say on Pay’ or ‘advisory vote’ portion of the 

referenced above.  ICBA agreed with the FCA’s previous decision to finalize 
rule and disagrees with the interim final rule (IFR) 

the ‘Say on Pay’ advisory vote provisions.   While the FCA states that it is necessary to 
adopt an IFR withdrawing the ‘Say on Pay’ provisions due to new legislation that 
Congress has adopted in recent months, ICBA disagrees and provides recommendations 

provide for eventual implementation of these provisions while 
Congressional legislation.   

Background of ‘Say on Pay’ Regulation 

The FCA notes that on October 3, 2012, the agency issued a final rule regarding senior 
officer compensation disclosures and related topics that amended parts 611, 612, 619, 

Section 611.410 of the rule required Farm Credit System banks and 
associations (Farm Credit System institutions or FCSIs; System; FCS) to hold non
binding, advisory votes on senior officer compensation in certain circumstances.

Specifically, FCA’s regulation required FCSIs to provide shareholders the opportunity to 
binding, advisory vote on senior officer compensation. The vote would be 

required if either the CEO or the aggregate of all other senior officers’ compensation 

         
The Independent Community Bankers of America®, the nation’s voice for nearly 7,000 community banks of all sizes 

and charter types, is dedicated exclusively to representing the interests of the community banking industry and its 
advocacy, best-in-class education and high-quality products and services. 

ICBA members operate approximately 24,000 locations nationwide, employ almost 300,000 Americans, and hold 
more than $1.3 trillion in assets, $1 trillion in deposits, and $800 billion in loans to consumers, small businesses, and 
the agricultural community. For more information, visit www.icba.org. 

 

 

comm@fca.gov 

Organization; Disclosure to Shareholders; Advisory Vote 
 

ions on the FCA’s interim 
or ‘advisory vote’ portion of the 

referenced above.  ICBA agreed with the FCA’s previous decision to finalize 
(IFR) to withdraw 

the ‘Say on Pay’ advisory vote provisions.   While the FCA states that it is necessary to 
adopt an IFR withdrawing the ‘Say on Pay’ provisions due to new legislation that 

rees and provides recommendations 
provide for eventual implementation of these provisions while 

final rule regarding senior 
officer compensation disclosures and related topics that amended parts 611, 612, 619, 

Section 611.410 of the rule required Farm Credit System banks and 
) to hold non-

binding, advisory votes on senior officer compensation in certain circumstances. 

Specifically, FCA’s regulation required FCSIs to provide shareholders the opportunity to 
The vote would be  

required if either the CEO or the aggregate of all other senior officers’ compensation  
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changed by 15 percent or more from the previous reporting period.  FCA also proposed 
authority for association shareholders to petition for the vote at any time. 
 
The Farm Credit Council (FCC) vociferously opposed providing greater transparency to 
System institution shareholders.  FCC’s stance was an effort to dramatically lessen and 
prevent oversight and management of FCSIs by FCS owners/stockholders even though 
such a stance directly contradicts the FCC’s often repeated mantra that the FCS is owned 
and managed by its farmer and rancher member borrowers.  FCC’s stance is in direct 
conflict with the underlying principles that define cooperatives.  The FCC did not care 
about the supposedly cooperative nature of the FCS, but only cares about the excessive 
compensation of many of the FCS’s CEOs and highly paid senior officers and protecting 
their compensation practices from legitimate review and non-binding advisory votes of 
FCS owners/shareholders.   
 
FCA notes the rationale for the IFR is the 2014 Appropriations Act signed into law in 
January and the new farm bill signed into law in February. A provision in Title VI of the 
Appropriations Act limits the FCA from using fiscal year 2014 funds to implement or 
enforce the advisory vote portions of the final regulation.  The FCA also states that the 
farm bill’s (the Agricultural Act of 2014)  Section 5404 contained “Findings by 
Congress.”   These findings emphasize the benefit to System stockholders’ understanding 
of the operations of their institution through disclosure of the institution’s senior officer 
compensation, and the transparent disclosure regarding compensation practices which 
reinforces the cooperative nature of System institutions.   
 
However, the FCA notes the farm bill also placed primary responsibility for the 
establishment and oversight of System institution compensation practices with each 
institution’s board of directors and linked the boards’ oversight responsibility for 
compensation to the overall safe and sound operations of the respective institutions.  FCA 
states the Farm Bill directs that any regulation should strengthen the ability of System 
institutions’ boards of directors to develop and oversee compensation practices.   
 
The FCA also states their belief it is necessary to implement withdrawal of the advisory 
vote portions of the previously adopted final rule through an IFR rather than through a 
proposed rule and public comment process leading to a final rule.  The IFR process 
allows agencies to adopt certain rules on an expedited basis, without going through the 
usual proposal and final stages of notice-and-comment rulemaking, under certain 
conditions.  The FCA states the Appropriations Act supports an interim final rulemaking 
as the Act makes formal proposed and final rulemaking procedures “impracticable, 
unnecessary, or contrary to the public interest,” basic requirements that support utilizing 
an IFR process.  Further, FCA claims that amending the rule to remove the requirements 
for non-binding advisory votes will ensure compliance with the Appropriations Act. 
 
FCA states in a footnote that although the agency does not receive a Federal 
appropriation and is primarily funded through assessments paid by System institutions, in 
its appropriations Acts, Congress limits the amount of funds that the FCA can assess and 
collect from System institutions for administrative expenses. 
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ICBA Comment on FCA / FCS Undermining Cooperative Principles  
 
Before making several recommendations regarding the IFR, we wish to provide a bit of 
perspective.  The FCA’s non-binding advisory vote provisions of its final rule are 
minimal requirements that should be adopted for the FCSIs.  While the FCA attempted to 
promote a minimum amount of involvement by FCS shareholders, the Farm Credit 
Council and highly paid FCS CEOs have shamefully sought to squash these minimal 
provisions aimed at allowing FCS stockholders an opportunity to have a small voice in 
the affairs of the institutions they supposedly own.  The FCC and FCS CEOs self-seeking 
approach is designed to facilitate excessive compensation packages for themselves going 
forward without allowing these packages to have any meaningful scrutiny by 
stockholders or any scrutiny at all.  This approach is a complete contradiction to 
longstanding cooperative principles designed to facilitate stockholder involvement in the 
cooperative(s) they own.   
 
ICBA Recommendations on FCA’s IFR 
 
IFRs are intended to be implemented unless significant argumentation is received from 
members of the public.  ICBA objects to the IFR, and as a representative of nearly 7,000 
community banks believes that our stated objection reflects significant opposition from 
the public to this IFR.  Furthermore, we believe a different approach by FCA would 
accommodate the recent laws passed by Congress and reflect the more permanent 
provisions of the Farm Credit Act adopted by Congress and which includes important 
provisions regarding compensation that were enact by Congress in 1992 and referenced 
by FCA in this rulemaking.   
 
The FCA does not need to implement an IFR removing the advisory vote provisions.  The 
FCA should reissue a slightly modified regulation related to advisory votes for public 
comment and final rulemaking.  Doing so would take several months and a new final rule 
would not need to be implemented during the current fiscal year and would therefore not 
conflict with the current Appropriations Act.  This process would provide Congress with 
further time to take a more detailed look at the policy provisions and necessity of 
adhering to fundamental cooperative principles in the case of member owned 
cooperatives (i.e. the FCS).   
 
The Appropriations committees are not intended to play a policy role that oversteps the 
jurisdictional bounds of the committees actually responsible for policy decisions of the 
entities those committees have under their purview.  In this case, the Appropriations 
committees are not charged with making long-term policy decisions that circumvent or 
overstep the jurisdictional authorities of the Agriculture committees.  The Appropriations 
Act is simply stating it will not provide administrative funds for FCA to implement the 
agency’s final rule in its current form during the current fiscal year which ends in 
September and which only lasts another five months.   
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Furthermore, the farm bill’s provisions are consistent with allowing non-binding advisory 
votes and the FCA’s final rule because this final rule does not remove or diminish the 
decision making responsibilities of FCS directors but rather enhances decision making 
responsibilities.  As the FCA itself noted several times, the advisory vote provisions 
improve the ability of the boards of directors to carry out their duties and responsibilities.   
 
For example, FCA stated: 
 

“we believe the votes advance the special fiduciary duty of cooperative boards to be 
accountable to shareholders as well as local, State, and Federal government 
authorities.”2 
 
“advisory votes are consistent with a board’s fiduciary duties of care, loyalty, and 
obedience, which require directors to investigate, review, monitor, and take 
corrective action when necessary.”3 
 
“The board may then use that feedback in making compensation decisions.  
Therefore, the feedback should enhance, rather than undermine, board decision 
making.” 

 
ICBA has often insisted that FCA adhere to Congressional action and laws adopted by 
Congress and we reiterate that insistence in this comment letter.  However, in 
emphasizing the ultimate responsibility of boards of directors to make compensation 
decisions, the farm bill is not inconsistent with the FCA’s final rule and does not 
necessitate an IFR, particularly one that removes the non-binding advisory vote 
provisions.   
 
Although the farm bill does expire, it is in effect through 2018, long after the current 
Appropriations Act expires.  However, the current Appropriations Act also does not 
require adoption of an IFR as it is unlikely that Congress intends for the FCA to diminish 
cooperative principles underlying the Farm Credit Act.   
 
Neither the Appropriations Act for the current fiscal year nor the farm bill requires the 
FCA to withdraw the advisory vote provisions of its final rule at this time.  Indeed, the 
Appropriations Act for fiscal year 2015 could require the FCA to include the advisory 
vote provisions once Congress has further reviewed the merits of FCA’s advisory vote 
provisions and have possibly held hearings on the matter.   
 
We note that no hearings were ever held on this matter.  Once the misleading claims of 
the FCC and FCS CEOs (as referenced in FCA’s final rule) are dealt with, it is possible, 
perhaps likely, that Congress would urge adoption of advisory vote provisions similar to 
FCA’s final rule.   
 

                                                 
2 FCA final rule, issued October 3rd, 2012:  
http://www.fca.gov/__852568270063D9B1.nsf/0/0D1D145A23CB492185257A910060F19E?Open  
3 Ibid 
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Further, as the IFR explains, the FCA “intends to reinforce the responsibility and 
accountability of System institutions’ boards of directors in establishing and overseeing 
compensation practices to ensure the safe and sound operation of the institutions they 
serve.”  Doing so is not inconsistent with nor precludes FCA’s final rule regarding 
advisory votes and reaffirms action consistent with the farm bill.  Therefore, an IFR is 
clearly not necessary.   
 
Recommended Change for New Proposed Rule 
 
Regarding the issuance of a new proposed rule to revise the final rule which we believe 
FCA should issue for public comment, we recommend that FCA remove the requirement 
in the final rule or make clear that FCS shareholders could not petition for an advisory 
vote “at any time.”  Rather, such an advisory vote could be coordinated to occur at the 
FCSI’s annual meeting or as soon as practicable thereafter, but not more than once a year 
and within six months.  In addition, shareholders could be limited to no more than one 
petition per year for any FCSI and no more than three petitions within a five year period.   
 
However, if there are three petitions within a five year period, the FCA should review the 
FCSI’s compensation practices with the FCSI’s board of directors in a very thorough 
manner and develop recommendations to the board as the frequency of the petitions 
would indicate possible or likely safety and soundness concerns.  Alternatively, if there 
are three petitions within a five year timeframe, the advisory vote should be considered 
‘mandatory’ by the directors to ensure that directors are acting in the best interests of 
their shareholders and not at the whims and preferences of highly compensated CEOs and 
senior officers who may be pursuing their own financial interests.  FCA must also 
consider that boards of directors receive payment from FCSI management and may be 
subject to undue influence by FCSI management. 
 
Advisory Vote Provisions are Necessary, Practicable & Consistent with Public 
Interest 
 
The non-binding advisory vote requirements are not impracticable.  We have laid out a 
process for the FCA to comply with the farm bill and Appropriations Act related to the 
FCA’s advisory vote provisions regarding executive compensation.  The farm bill 
provisions encourage boards of directors to establish and oversee compensation practices 
but this does not negate allowing non-binding advisory votes by shareholders to assist the 
board in their efforts to oversee compensation practices.  In fact, these very infrequent 
advisory votes would simply be another consideration for directors to utilize in 
overseeing compensation practices.  As the FCA stated in its final rule:   
 

“We explained in the proposed rule preamble that the non-binding advisory vote was 
another tool for institutions to use . . .”4   
 

 

                                                 
4 FCA Final Rule on Compensation of CEOs, October 3rd, 2012 
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The infrequent, non-binding advisory vote requirements are necessary.  Allowing 
infrequent, non-binding, advisory votes by shareholders is necessary as such votes allow 
voting stockholders of the FCS to have a voice in the management and control of their 
cooperative institutions; enhance communication between stockholders and directors; and 
help prevent abuse or mismanagement of FCSIs.   
 
There have been and may in the future be instances where boards of directors do not act 
in the best interest of the FCSI, including instances where compensation packages are not 
appropriately thought through.  That this has already happened is evident by the 
comments of current FCA board members, whose statements include:   
 

“several years ago it was learned the Board of one of the institutions in the System 
had approved a compensation package whose total cost it did not fully 
comprehend.”5 

 
“We developed the rule after some unusual compensation payments were made in the 
Farm Credit System.”6 
 

These statements provide evidence that it is necessary to enhance communication and 
advice from stockholders on those infrequent occasions where it may be necessary to 
further guide the board of directors and also to protect the board from undue and 
inappropriate influence by an FCSI’s CEO who may be lobbying the board for excessive 
compensation and who desires to shield the details of such excessive compensation from 
the member-borrowers of an FCSI.  Such undue influence can also arise due to the 
financial compensation that boards of directors receive from the FCSI that could in turn 
be manipulated or influenced by the FCSI’s CEO and senior officers since these 
payments are often controlled by the FCSI’s CEO and senior managment.   
 
Allowing non-binding advisory votes is also a necessary precaution due to the ongoing 
consolidation and mergers within the FCS.  As more and more FCSIs merge in their 
ongoing efforts to become larger and remove themselves from local accountability, 
exiting CEOs and senior officers will likely demand excessive ‘golden parachutes’ and 
compensation packages that may not be as well thought out as they should be and provide 
instances where member-owners, who are ultimately responsible for generating the funds 
to pay off these excessive pay packages, may wish to provide advice to directors.  
Additionally, allowing non-binding advisory votes helps prevent establishing bad 
precedents for compensation packages of those CEOs exiting the System due to mergers 
as the terms of misguided compensation packages could be adopted by various other 
FCSIs.   
 
 
 
 

                                                 
5 Jill Long Thompson, Official Statement, FCA Board Meeting, March 13, 2014 
6 Lee Strom, Official Statement, FCA Board Meeting, March 13, 2014 
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The infrequent, non-binding advisory vote requirements are in the public interest.   As 
the FCA noted in its final rule: 
 

“ the System is a Government-sponsored Enterprise (GSE) with a public policy 
mission.  In the 1992 Act, Congress reiterated the need for adherence to this mission, 
particularly in the area of compensation disclosures, through FCA regulation.”7 
 
“The 1992 Act requires that FCA regulations ensure compensation disclosures 
provide information necessary to assist shareholders in making informed decisions 
regarding the operation of their institutions.”8 
 
“Our responsibilities as a safety and soundness regulator require us to be proactive 
and prudent in our rulemaking, as well as reactive by providing standards that help 
avert potential problems.”9 
 
“ fiduciary duties require consideration of, not strict adherence to, the advisory vote 
results. As such, we see no fiduciary interference in holding advisory votes. Instead, 
we believe the votes advance the special fiduciary duty of cooperative boards to be 
accountable to shareholders as well as local, State, and Federal government 
authorities.”10 
 

Both FCA’s final rule and other provisions of the Farm Credit Act attest to the necessity 
of adopting regulations to help guide the implementation and administration of policies 
related to compensation as is reflected in statute and legislative history.  This issue 
becomes even more important when considering the ongoing consolidation and merger 
trend within the System.  This trend was of such concern to the FCA that the FCA held a 
series of public invitation-only (secret) meetings to discuss FCS’s future in light of these 
mergers.   
 
In addition, such advisory votes are necessary to prevent failures of FCSIs that could 
ultimately be paid for by U.S. taxpayers, who are the ultimate backstop to a GSEs failure 
The FCA’s recent receipt of a $10 billion line of credit from the U.S. Treasury, although 
supposedly collateralized currently, could put taxpayers at risk if FCS conditions 
deteriorated significantly.  Otherwise there would be no need for such a line of credit.  
The FCS has already failed once in their history and it is therefore in the public interest to 
ensure sound management practices are in place, part of which is ensuring that voting 
stockholders of a cooperative have some ability to influence management and control of 
their institutions.   
 
The non-binding advisory vote requirements are also necessary to ensure that FCA truly 
functions as a cooperative.  As FCA noted in the agency’s final rule:  
 

                                                 
7 FCA Final Rule on Executive Compensation, October 3rd, 2012 
8 Ibid 
9 Ibid 
10 FCA Final Rule on Compensation of COEs, October, 3rd, 2012 
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“Congress explained in section 514 of the Farm Credit Banks and Associations 
Safety and Soundness Act of 1992 (1992 Act) that disclosures of financial information 
and compensation paid to senior officers, among other disclosures, provide System 
shareholders with information necessary to better manage their institution and make 
informed decisions regarding the operation of their institution.”11 
 
“System institutions are member-focused cooperatives deriving benefit from members 
participating in the management, control, and ownership of their institutions.”12 

 
“This rulemaking recognizes those responsibilities and promotes good governance 
through transparent, timely and consistent disclosures, enhancing the fiduciary role 
of the compensation committee, and providing for communication with and 
engagement by member-owners. The . . . rulemaking (emphasizes) the cooperative 
structure of the System and the related accountability of directors to shareholders. 
This rulemaking supports accountability through enhanced disclosures and advisory 
votes,”13 
 

“our rulemaking efforts seek to further the public policy mission of the System, which 
includes promoting shareholder involvement in the management, control, and use of 
the System.”14 

 
“as a GSE operating as cooperatives, System institutions should continually strive to 
operate under high standards. Each institution must be accountable to its 
shareholders and should embrace alternative venues for shareholder involvement in 
the management and control of the institution.”15 
 

While we could further emphasize the importance of not extinguishing the voice of 
member owners who are voting stockholders of a cooperative and the need to adhere to 
cooperative principles, we believe our position is clear and well substantiated – FCA 
should not seek resolution of the ‘Say on Pay’ regulation’s non-binding advisory vote 
provisions with an IFR that withdraws these provisions.  ICBA has outlined a better 
process that promotes the “higher standards” of conduct to which FCA alluded.   
 
Conclusion 
 
ICBA requests that FCA withdraw the IFR in lieu of issuing a new proposal related 
specifically to the non-binding advisory vote provisions of the final rule and incorporate 
the recommendations made above.  While the Appropriations Act has temporarily 
precluded final action on this proposal in its current form, the advisory vote provisions 
should not be halted permanently.  Neither the farm bill nor previously enacted 
provisions to the Farm Credit Act mandate this.   

                                                 
11 FCA Final Rule, Compensation of CEOs, October 3rd, 2012 
12 Ibid 
13 Ibid 
14 Ibid 
15 Ibid 
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Therefore withdrawing the non-binding advisory vote provisions are inconsistent with 
congressional history, legislative intent, the 2014 farm bill, cooperative principals, and 
numerous statements made by the FCA.   
 
Should you have further questions regarding this letter please feel free to contact Mark 
Scanlan at 202-659-8111 or mark.scanlan@icba.org.  Thank you for consideration of our 
views. 
 
Sincerely, 
 

Signed 
 
Mark Scanlan 
Sr. Vice President 
Agriculture & Rural Policy 
 
 
 
 
 
 


